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Selected court decisions concerning the Department’s regulatory programs are 
also included. The Department is required to publish its rules and regulations 
in the Federal Register and, therefore, they are not included in AGRICULTURE 
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not been published in AGRICULTURE DECISIONS. 


Consent Decisions entered subsequent to December 31, 1986, are no 
longer published. However, a list of the decisions is included. The decisions 
are on file and may be inspected upon request made to the Hearing Clerk, 
Office of Administrative Law Judges. 


Direct all inquiries regarding this publication to: Editors, Agriculture 
Decisions, Hearing Clerk Unit, Office of Administrative Law Judges, U.S. 
Department of Agriculture, Room 1081 South Building, Washington, D.C. 
20250-9200, Telephone: (202) 720-4443. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT 


COURT DECISION 


JEAN-PIERRE BELL v. DEPARTMENT OF AGRICULTURE. 
No. 93-1303. 

Decided November 15, 1994. 

(Cite as: 39 F.3d 1199 (D.C. Cir. 1994)) 


Responsibly connected - Rebuttable presumption - Alter ego - Nominal status. 


The circuit court remanded the PACA presiding officer’s decision, which found petitioner to be 
responsibly connected with a violator, on the grounds that the presiding officer disregarded the 
limits of § 499a(9) set forth in Quinn and Minouo, and ignored the circuit’s law about the 
effectiveness of oral resignation as stated in Veg-Mix. The court noted that the presiding officer's 
findings with respect to the circumstances of petitioner’s employment were consistent with a 
conclusion that petitioner’s officership and directorship were nominal within the meaning of 
Quinn and Minotto. Moreover, the presiding officer's analysis with respect to the effectiveness 
of petitioner’s resignation ignored Veg-Mix. which noted that a director's resignation ordinarily 
need not be in writing. ‘The court directed the Department to consider on remand certain 
unresolved questions including |) the extent and effect, if any, of petitioner’s knowledge of his 
employer's financial difficulties. and 2) whether petitioner's employer was an alter ego of its 
individual principal, which would obviate a finding that petitioner was a responsibly connected 
employee. 


Stephen P. McCarron, Washington, D.C.. for appellant 

Stephen M. Reilly, James Michael Kelly, and Raymond W. Fullerton, U.S. Dept. of Agriculture, 
for respondents. 

Before: WALD, WILLIAMS and GINSBURG, Circuit Judges. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


PETITION FOR REVIEW OF AN ORDER OF THE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


STEPHEN F. WILLIAMS, Circuit Judge. 
Petitioner Jean-Pierre Bell seeks review of a final order issued by the 


Department of Agriculture, in which he was found to have been "responsibly 
connected" with Sunrise Produce, an agricultural products marketing company 
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that violated the Perishable Agriculture Commodities Act of 1930, 7 U.S.C. 
§ 499a et seq. (1988). Because we find that the Department erroneously 
applied a per se standard to find Bell "responsibly connected" to Sunrise, we 
remand the case to the Department for further proceedings consistent with 
this opinion. 


The Perishable Agricultural Commodities Act ("PACA") requires 
merchants of fresh fruits and vegetables to obtain a license from the 
Department of Agriculture. 7 U.S.C. §§ 499a(4), 499c (1988). PACA makes 
it unlawful for licensees to fail or refuse to "make full payment promptly" for 
such products, id. § 499b(4), and allows the Secretary to revoke the license of 
those guilty of "flagrant or repeated" violations. Jd. § 499h(a). 

Furthermore, no licensee may employ a person who has been 
"responsibly connected" with such a violator, id § 499h(b) and PACA defines 
a person as "responsibly connected" with a licensee if he or she is "affiliated" 
with the licensee "as A) partner in a partnership, or (B) officer, director, or 
holder of more than 10 per centum of the outstanding stock of a corporation 
or association.” Jd. § 499a(9). Thus, when the Secretary revokes a license, he 
bars persons responsibly connected with the violator from employment in the 
industry for at least one year, whether or not they participated personally in 
the violation. Martino v. United States Dept. of Agriculture, 801 F.2d 1410, 1411 
(D.C. Cir. 1986). 

In 1979 Bell left his job as a restaurant chef and went to work as 
produce salesman at Sunrise Produce, a District of Columbia corporation and 
a PACA licensee. Sunrise’s then owners, Dan Stalling and Jerry Rock, hired 
Bell because of his expertise in produce and his contacts in the restaurant 
world. When conflicts later began to arise between the owners, they 
appointed Bell as president of Sunrise so that he might mediate their disputes. 

In 1983 or 1984 William Mailley, Jr. bought Rock’s share of Sunrise 
and, soon thereafter, Stalling’s. Mailley became president and made Bell the 
vice-president. Whatever Bell’s duties under Stalling and Rock, he performed 
none under Mailley that can be specifically attributed to his being vice- 
president. He never signed checks or agreements; he never filed PACA 
license renewals; he had no access to Sunrise books or records. He just sold 
produce. 

After Mailley assumed control of the company. Bell occasionally heard 
talk "on the street" that Sunrise had "some outstanding debt". As one of his 
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friends from another told him "the tab was pretty big." Joint Appendix 
("J.A.") 84. On Bell’s inquiry, Mailley said that he owed "quite a bit of money 
on the street and slowly slowly he was paying off those old debts from the two 
previous owners." J.A. 84-85. On some later occasions, while handling the 
office phone for the convenience of Mailley, Bell heard that some of the 
company’s checks had bounced. 

In March 1988, Bell quit his job at Sunrise after a spat with Mailley. 
A few days later, he returned to work on the condition--according to his and 
Mailley’s later testimony--that he not resume his title as vice-president, 
because he wanted to be "just... an employee." J.A. 86, 104. Mailley 
testified that he never made the change on paper, however, because "[Bell’s] 
title... didn’t mean anything anyway. So it didn’t matter whether I changed 
anything or not to myself anyway because he really didn’t have any say so in 
what was going on anyway." J.A. 104. 

At some point Mailley elected Bell a director of Sunrise. Minutes of 
the annual shareholders’ meeting, attended only by Mailley as sole 
shareholder, show Bell elected to the board on April 6, 1988 and reelected on 
April 6, 1989. As there were no directors’ mectings, Bell attended none. In 
1988 and 1989, however, he signed waivers of notice of such meetings. 
Purported minutes of the annual directors’ meetings in those years record his 
election as vice-president. During the period of the violations, Mailley listed 
Bell on the PACA license as vice-president and director of the corporation. 

Between November 1988 and February 1990, Sunrise committed the 
violations giving rise to revocation of its license. It purchased 775 lots of 
perishable agricultural commodities from 28 sellers, for over $600,000, and 
failed to make full payment of the agreed purchase prices. The Department 
issued an administrative complaint against Sunrise under PACA and on 
December 23, 1991 entered a default finding of willful, flagrant, and repeated 
violations of the Act. 

Because of the documents listing Bell as an officer and director of 
Sunrise, the PACA Branch of the Department’s Fruit and Vegetable Division 
notified Bell that it might find him responsibly connected to Sunrise. Bell 
contested the classification. Aller a hearing, a departmental "Presiding 
Officer" found Bell responsibly connected during the relevant period. He 
relied on Bell’s being listed as vice-president and director on various forms 
and corporate records, and on the lack of any evidence that Mailley had ever 
initiated formal action to remove him as an officer. Bell petitioned for review 
within the Department. The Acting Administrator of the Agricultural 
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Marketing Service affirmed, and Bell seeks review here pursuant to 28 U.S.C. 
§ 2342 (1988). 


In this circuit, we have consistently read §§ 499a(9) and 499h(b) as 
establishing only a rebuttable presumption that an officer, director, or major 
shareholder of a PACA violator is responsibly connected to the violator. See, 
e.g., Veg-Mix, Inc. v. United States Department of Agriculture, 832 F.2d 601, 611 
(D.C. Cir. 1987); Minotto v. United States Department of Agriculture, 711 F.2d 
406, 408 (D.C. Cir. 1983); Quinn v. Butz 510 F.2d 743, 756 (D.C. Cir. 1975). 
Other circuits have read § 499a(9) as establishing a flat per se rule. The gulf 
may not be so great as the difference in terminology suggests, though, for the 
other circuits’ decisions construing the phrase "responsibly connected" have all 
involved persons holding more than 10% of the corporation’s shares, where 
a finding that the relationship was nominal would be more difficult. Hawkins 
v. Agricultural Marketing Service, 10 F.3d 1125 (Sth Cir. 1993); Faour v. United 
States Department of Agriculture, 985 F.2d 217 (Sth Cir. 1993); Pupillo v. 
United States, 755 F.2d 638 (8th Cir. 1985); Birkenfield v. United States, 369 
F.2d 491 (3d Cir. 1966). 

We have identified two sets of circumstances under which a petitioner 
may rebut the presumption that he is responsibly connected with a corporate 
violator because he is an officer, director, or major shareholder. The first 
involves cases in which the violator, although formally a corporation, is 
essentially an alter ego of its owners, so dominated as "to negate its separate 
personality." Quinn, 510 F.2d at 758. Thus, in Quinn, we indicated that an 
officer might meet this test by showing that the sole stockholder of the 
corporation “effectively retained the decision making power in all aspects of 
corporate decision making.” id at 757, so that the company was not really a 
corporation within the meaning of 7 U.S.C. § 499a(9), but rather a sole 
proprietorship. Quinn did not specify what powers a sole shareholder would 
have to exercise, beyond those that normally attend sole ownership, for the 
corporation to constitute an alter ego. 

The second way of rebutting the presumption is for the petitioner to 
prove that at the time of the violations he was only a nominal officer, director, 
or shareholder. This he could establish by proving that he lacked "an actual, 
significant nexus with the violating company." Minotto, 711 F.2d at 409. 
Where responsibility was not based on the individual’s "personal fault", id at 
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408, it would have to be based at least on his "failure to ‘counteract or obviate 
the fault of others”, id.’ 


* * ok * * * 


The Presiding Officer paid little heed to circuit law on nominal officers 
and directors. He recited that Bell had remained an officer after the end of 
his role mediating between two owners of Sunrise and that, despite Bell’s 
request to be removed as vice-president, there was "no evidence to show that 
such action was initiated." J.A. 20. He also said that the record "support{ed] 
the conclusion that [Bell] was neither enticed nor coerced into being an officer 
of Sunrise." /d. As to the directorship, the Presiding Officer noticed corporate 
records indicating that Bell was a director, "records that he acknowledged 
signing". Id. 

These findings are quite consistent with a conclusion that Bell’s 
officership and directorship were nominal within the meaning of Quinn and 
Minotto. Quinn was indisputably a vice-president on paper. After the sole 
proprietorship for which he worked was incorporated, he became its vice- 
president, but his duties did not change, he was paid no additional salary, and 
he never had anything to do with policy or business decisions. Nor did he 
have access to company records or any knowledge of the company’s financial 
difficulties. We said that these circumstances "would demonstrate not only 
that Quinn did not to any extent participate in the management of the 


'We cannot see any statutory warrant for the view expressed in the Department's brief that 
the power to counteract or obviate might flow from the individual’s being a "key" employee. 
Respondent’s Brief at 30. See also id at 39 ("Bell's significant nexus to Sunrise was on the sales 
side.") Under some other statutes administered by the Department, such as the Federal Meat 
Inspection Act, 21 U.S.C. § 601 er seg. (1988). a person is "responsibly connected with the 
business if he was a partner, officer, director, holder or owner of 10 per centum or more of its 
voting stock or employee in a managerial or executive capacity." Id § 671 (emphasis added). 
PACA does not similarly try to punish "key" employees; the language of the statute instead 
focuses on officership, directorship, or ownership of a major block of stock as the nexus from 
which authority must flow. Thus in Quinn. we did not consider how valuable Carl Quinn was 
to DeVita Fruit Company as a buyer and scller, see Quinn, 510 F.2d at 747 (reciting Quinn’s 
activities), or how much influence he might have wielded over the company by threatening to 
withdraw as buyer and seller. Rather, we looked to such matters as whether he was "assigned 
duties or paid additional salary as vice-president . . . [or] perform[ed] services as vice-president", 
id at 752 (emphasis added), and thus (indirectly) to his ability in that capacity to "counteract" 
the fault of others. 
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company’s affairs, but also that he was totally without power to do so; in other 
words, that Quinn did not bear any responsible connection with the company." 
Quinn 510 F.2d at 753. Although Quinn may be distinguishable because of 
Bell’s apparent awareness of some company financial difficulties, the decision 
makes clear that an officer may be "nominal" even though the corporate 
records, such as those relied on here by the Presiding Officer, make him out 
to be a real one. 

So too for directors. Lilly Minotto, a clerical employee of a PACA 
licensee, was put on its board of directors because she was always in the office 
and could be counted on to attend meetings and ensure a quorum. She 
actually attended all nine board meetings held during the four years she was 
a director and voted in favor of all resolutions proposed. We held that the 
"fact that Minotto was an uncompensated, nominal director who attended 
Board meetings at the request of her employer does not support the 
conclusion that she was ‘responsibly connected’ to the violating company 
within the meaning of the Act." Minotto, 711 F.2d at 409. That we held her 
not to be responsibly connected, however, makes it clear that one may hold 
a paper directorship, and more, and yet be classified as nominal. 

In noting that Bell was “neither enticed nor coerced" into being an 
officer of Sunrise, J.A. 20, the Presiding Officer picked up dicta from our 
decision in Martino, purporting to distinguish Quinn and Minotto. There, 
considering two persons who each had held 22.2% of the shares in a PACA 
licensee, the court said, 


unlike Quinn and Minotto, neither [petitioner] was enticed or 
coerced by an employer into the position that renders him 
"responsibly connected." Absent inveiglement of that sort, 
"{s]urely[ ] the relationships of director, officer or substantial 
shareholder form a sufficient nexus for the arbitrary conclusion 
of responsible connection." 


801 F.2d at 1414 (quoting Birkenfield, 369 F.2d at 494). In fact, though, Quinn 
and Minotto are devoid of evidence of enticement, coercion or inveiglement, 
except in the vague sense that employees will typically wish to please their 
employers. Although such pressures obviously may be relevant to a finding of 
"nominal" responsible connection, they are not necessary. Moreover, we note 
that because Martino involved substantial shareholders, the likelihood of their 
being found "nominal" was remote. Cf. Hawkins, 10 F.3d at 1127 (minority 
shareholder, effectively trapped in close corporation by majority’s conditioning 
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buy-out offer on highly restrictive covenant not to compete, claims he was 
nominal shareholder); id at 1135 (viewing per se application of § 499a(9) in 
such circumstances as instance where "the law is a(n) ass") (DeMoss, J., 
concurring). 

As the Presiding Officer’s analysis does not even address the issues 
raised by our precedents, we remand the case for further consideration. In 
doing so, we note the following unresolved questions. 


* * ed * * * 


Bell’s Resignation. Bell testified that he resigned his position, at least 
as vice-president and perhaps also as director, in March 1988, months before 
any of the violations occurred. Asked whether there came "a time when you 
left Sunrise Produce of your own [v]olition," J.A. 85, Bell responded: 


Yes. I cannot recall why and how it started but we got 
involved in some argument. Honestly I can’t recall what it was 
all about. I said I don’t want the aggravation any more and I 
said I’m quitting. . . 

It was not for a few days and Mr. Mailley was calling for 
me and he said "Jean-Pierre we can sit down and talk and just 
forget about whatever we were fussing about." I was making 
decent money there and over the years, those people were close 
to me. We had become [riends and I also was feeling bad about 
it. 

So I went back and that’s when I told Mr. Mailley I said 
"look Billy, 1 don’t want this Vice President title or whatever I 
have over my head." I say I’m not going to leave my job. I’m 
going to stay here and work and do the things I enjoy doing, 
talking to my customers, selling and go out in the street and 
meet people. I’m not going to quit that. I say as long as things 
are working fine over here. If you don’t run into more problems, 
I said "I’m going to stay here." I’m gonna work but I just want 
to be an employee. I don’t even want to get back this title. 

Mr. Mailley agreed with me and there was no reason for 
me--We were so close to each other in many ways that it was no 
reason for me to write a piece of paper and get him to sign it. 
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J.A. 86-87. Mailley corroborated this testimony and explained that he failed 
to remove Bell’s name from the forms "because I was having enough problems 
of my own" and "it didn’t matter whether I changed anything or not to myself 
anyway because he really didn’t have any say so in what was going on anyway." 
J.A. 104-05. 

The record appears unclear as to whether Bell ever knew or understood 
that he was a "director" (for purposes of PACA). When asked if he was ever 
a director of Sunrise, he responded: 


Well I never recalled being called the director of anything. I 
knew that my boss, Mr. Mailley, would refer that I was the 
Director of Sales. But that was just a word. It was just a name. 
It was nothing official. No title was given to me. We never even 
discussed anything like that. 


J.A. 83. It is undisputed that Bell never attended directors’ meetings, because 
none was ever held. As election “without proof of acceptance" is generally 
insufficient under corporate law to establish directorship, see 3 Beth Buday & 
Gail O’Gradney, Fletcher Cyclopedia of the Law of Private Corporations § 995 
(Perm. ed. 1994), Bell’s testimony, plus the absence of directors’ meetings, 
suggest that he may never legally have become a director. 

To the extent that Bell was aware at all of his directorship, he may have 
collapsed his two roles, as vice-president and as director, into one. Therefore, 
the reference to becoming "just . .. an employee" and to eliminating "this title" 
could refer to shedding not only his vice-presidency but also the directorship. 

The Presiding Officer accepted the testimony that Bell briefly left the 
firm in 1988, but put a different spin on Bell’s account of the conversation 
when he came back, turning what appears to be an oral resignation into a 
request for action by Mailley. He wrote, "[Bell] testified that when he 
returned to the firm, he asked Mailley to take the necessary action required 
to remove him from the position of vice-president. The record does not 
contain evidence to show that action was initiated." J.A. 17. 

The Presiding Officer’s analysis assumes that some written action by 
Mailley was necessary to make Bell’s resignation effective. But as we noted 
in Veg-Mix, 882 F.2d at 613, a director’s resignation ordinarily need not be in 
writing. The record does not indicate that Sunrise’s articles of incorporation 
imposed any additional formalities on resignation. Compare id. In Veg-Mix 
we explicitly rejected claims that the failure of the sole shareholder to remove 
the director from the forms made the resignation ineffective and that the ex- 
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director could revoke his resignation by later signing documents under the 
mistaken belief that he was still a director, Jd. 

To contradict Bell’s testimony about his resignation, the Department 
presented two kinds of evidence. The first was Bell’s signature on two 
“Waiver of Notice" forms for the annual meetings of Sunrise’s board of 
directors, dated April 6 of 1988 and of 1989. Bell testified that in signing one 
of these forms (presumably in 1988), he assumed he was giving written 
confirmation of his resignation as vice-president. J.A. 87-88. The Presiding 
Officer found that because the documents were "clearly identified" and "signed 
in successive years", it was “hardly conceivable that Petitioner could have 
believed the documents contained his resignation as the vice-president of 
Sunrise." J.A. 17. But if Bell had previously effectively resigned, his signature 
on waivers of notice could make him a director again only if it represented 
knowing acceptance of re-election after that resignation. See Veg-Mix, 832 
F.2d at 613. If the Presiding Officer regarded the signatures as manifesting 
such acceptance, he made no finding to that effect. 

The second kind of evidence, discussed above, was the purported 
minutes of the 1988 and 1989 sharcholders’ and directors’ meetings recording 
Bell’s re-election as vice-president and director of Sunrise. If Bell’s 
resignation was effective, however, the creation of such minutes by Mailley’s 
lawyer would not legally re-elect Bell unless he knowingly accepted election. 

Thus, unless the Presiding Officer discredited Bell’s testimony of an oral 
resignation, or unless there is some reason that such a resignation was 
ineffective at the time, or unless Bell was legally re-instated as a director or 
officer, he was not a director or officer of Sunrise, nominal or real, during the 
relevant period. 

Nominal officer or director. Like Quinn and Minotto, Bell seems to 
have been made an officer and a director of Sunrise for the administrative 
convenience of the company as it completed paperwork for PACA and for 
legally required corporate formalities. Moreover, like Quinn, Bell never 
participated in the formal decisionmaking structures of the corporation, such 
as board meetings; the meeting were never held, and the structures existed 
only on paper. J.A. 103-04. In that sense, Bell’s case is more compelling than 
that of Minotto, who attended all board meetings and voted on resolutions. 

Bell’s awareness of some company wrongdoing may provide a 
distinction between this case and Quinn and Minotto. A friend in a company 
across the street told Bell of “outstanding debt", id at 84, saying that "the tab 
was pretty big." Jd. Since Bell understood the debt to be connected with 
Mailley’s obligations to the persons he had bought out, J.A. at 84, 84-85, 94, 
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98, at least some of the information he received was irrelevant to Sunrise’s 
PACA violations, and indeed may have long antedated the period of 
violations. Suppliers of Sunrise evidently would occasionally complain that 
"Billy [Mailley]’s check bounced", J.A. at 85, but the frequency is unclear. 
Moreover, to the question, "Did people come to you when they were not 
paid?" Bell answered unequivocally "No." J.A. 92. This clearly means 
suppliers did not regard Bell as having authority to bring about payment by 
Sunrise; it may also suggest that he was not even on notice of serious 
complaints. Further, Bell’s most pertinent knowledge, relating to bouncing 
checks, evidently reached him not in his capacity as salesman but by the 
accident of his answering the office phone for Mailley’s convenience. J.A. 84- 
85. 

While the Presiding Officer did not really attempt to apply Quinn or 
Minotto, the Department argues here that under our cases ignorance of 
company wrongdoing is a sine qua non of a finding that an officer’s or 
director’s relation to the corporate licensee was nominal. Our cases do not lay 
down any such rule. Truc, we noted that Lilly Minotto "denied knowledge of 
the Company’s transactions which gave risc to the underlying violations." 711 
F.2d at 408. But our decision never said that was a prerequisite to status as 
a nominal director. Moreover, Minotto was the licensee’s bookkeeper and 
accountant, always on hand in its office, and an undeviating attender of board 
meetings, and our decision never explored the possible conflict between her 
denial and any natural inferences from those facts. On remand, if the 
Department reaches the issue, it must formulate some principle delineating 
the role of differing degrees of knowledge of general corporate difficulties, or 
of "transactions which gave rise to the underlying violations" or of violations 
themselves, consistent with our cases. 

Alter Ego. Contrary to the Department’s contention, Bell adequately 
raised below the issue of whether the substance and form of Mailley’s control 
over Sunrise was such as to “negate its separate personality", Quinn, 510 F.2d 
at 758, thus making it impossible to classify Bell as an officer or director. In 
his petition for review within the Department. Bell argued that "Sunrise 
Produce operated under the exclusive direction of Mailley and his attorney’, 
that there "were no actual corporate formalities" observed by Sunrise, that 
Mailley operated the business himself, and that his lawyer "completed forms 
to make it appear that there were directors and officers and meetings when, 
in fact, there were none." J.A. 8. Moreover, much of the testimony at the 
hearing went to the question of Mailley’s control of Sunrise and to the 
insubstantiality of the corporate forms. See, e.g, J.A. 87-88, 103-05. 
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Indeed, the proof showed a corporation no more substantial than that 
described in Quinn. Here, as there, “all decision making in this corporation 
was done by" the sole stockholder, who chose the directors and officers and 
made all corporate policy decisions, 510 F.2d at 757. While in Quinn policy 
decisions were made "where appropriate through [the] Board of Directors", 
id., here the board never even went through a charade of a meeting. And 
although in Quinn we did not dispositvely rule that the facts asserted showed 
enough dominance to require disregard of the corporate form, that was surely 
the implication of our remand for a hearing on Quinn’s offer of proof.’ 

Accordingly, on remand the Department must consider in the light of 
Quinn whether Sunrise was the alter ego of Mailley and thus in effect a sole 
proprietorship during the period of the violations. If so, Bell could not be its 
officer or director, and thus could not be responsibly connected with it within 
the meaning of the Act. 


Because the Presiding Officer disregarded the limits of § 499a(9) stated 
in Quinn and Minotto, and ignored our law about the effectiveness of oral 
resignation as set forth in Veg-Mix, we remand for further consideration in 
light of this opinion. 

So ordered. 


*We note that the Department has used the concept of alter ego offensively, finding a 
person "responsibly connected" with a licensee even though he was not an officer, director, or 
a major shareholder, entirely on the theory that it was his alter ego. In re Midland Banana & 
Tomato Co., Inc., PACA Docket Nos. D-93-548, D-93-549, -- Agric. Dec. -- (U.S.D.A. 1994); see 
also In re Perfect Potato Packers, Inc., 45 Agric. Dec. 338 (U.S.D.A. 1986) (applying alter ego 
doctrine under § 499h(c) to revoke a PACA License on the grounds that it was fraudulently 
obtained by the alter ego of a man barred from employment in the industry). 
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DISCIPLINARY DECISIONS 


In re) NATIONAL PRODUCE CO., INC. 
PACA Docket No. D-94-515. 
Decision and Order filed August 31, 1994. 


Willful, flagrant, repeated violations of § 2(4) — Failure to make full payment promptly — 
Publication of finding of violations. 


The Judicial Officer affirmed the Decision and Order by Judge Hunt (ALJ) publishing the 
finding that Respondent committed willful, flagrant and repeated violations of section 2(4) of 
the Act (7 U.S.C. § 499b(4)), by failing to make full payment promptly for produce. Since 
Respondent violated express requirements of the Act and regulations by failing to make full 
payment promptly, the violations were willful. The violations were also repeated, in view of the 
number of violations, and they were flagrant because the failures to pay were in amounts that 
are not de minimis. A hearing is not required where the bankruptcy documents show that 
Respondent has failed to make full payment exceeding a de minimis amount. Publication of the 
finding of the violations is the only sanction permitted by the Act where Respondent does not 
have a license. 


Andrew Y. Stanton, for Complainant. 

Sheila Footer, Washington, D.C., for Respondent. 

Initial decision issued by James W. Hunt. Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.),' in which 
Administrative Law Judge James W. Hunt (ALJ) filed an Initial Decision and 
Order on June 15, 1994, publishing the finding that Respondent committed 
willful, flagrant and repeated violations of section 2(4) of the Act (7 U.S.C. 
§ 499b(4)), by failing to make full payment promptly for produce. 

On July 21, 1994, Respondent appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 





"See generally Campbell, The Perishable Agricultural Commodities Act Regulatory Program, in 
1 Davidson, Agricultural Law, ch. 4 (1981 and 1989 Cum. Supp.), and Becker and Whitten, 
Perishable Agricultural Commodities Act, in 10 Harl, Agricultural Law, ch. 72 (1980). 
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U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).2, On August 2, 
1994, the case was referred to the Judicial Officer for decision. 

Respondent’s request for oral argument, which is discretionary (7 C.F.R. 
§ 1.145(d)), is denied inasmuch as the issues have been thoroughly briefed, the 
case is governed by settled precedents, and there would appear to be no need 
for further argument. 

Based upon a careful consideration of the record, the Initial Decision and 
Order is adopted as the final Decision and Order in this case, with omissions 
shown by dots, a few trivial editorial changes not specified, and the effective 
date of the Order changed in view of the appeal. Additional conclusions by 
the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), hereinafter 
referred to as the "PACA," instituted oy a complaint filed on December 22, 
1993, by the Deputy Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It was alleged 
in the complaint that respondent had committed willful, flagrant and repeated 
violations of section 2 of the PACA (7 U.S.C. § 499b) by failing to make full 
payment promptly to 40 sellers for purchases of 532 lots of perishable 
agricultural commodities in the course of interstate commerce in the amount 
of $400,386.23 during the period November 1991 through February 1993. The 
complaint also noted that on January 28, 1993, an involuntary petition in 
bankruptcy was filed against respondent in the United States Bankruptcy 
Court for the District of Columbia, which was converted to a Chapter 11 
proceeding on August 11, 1993. The complaint requested that, as a result of 
these violations, a finding be made that respondent had committed willful, 
flagrant and repeated violations of section 2(4) of the PACA (7 U.S.C. § 
499b(4)), and that such finding be ordered published. 


*The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department's present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer: and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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Respondent filed an answer in which it claimed that it owed less than the 
amounts alleged in the complaint, since it had made partial payment, and 
denied having committed any violations of the PACA. Respondent also 
alleged that complainant is barred from bringing this action pursuant to 11 
US.C. § 362(a), pending resolution of respondent’s bankruptcy proceedings. 

Respondent has made admissions in its answer and bankruptcy petition 

. that it owes at least $358,204.75 of the $400,386.23 alleged in the 
complaint. These admissions constitute willful, flagrant and repeated 
violations of section 2(4) of the PACA (7 U.S.C. § 499b(4)), for which a 
finding of such violations, and putlication thereof, is the appropriate sanction. 
That respondent is in bankruptcy is not a bar to the maintenance of this 
PACA disciplinary proceeding. 

Therefore, upon the motion of the complainant for the issuance of a 
Decision Without Hearing by Reason of Admissions, the following Decision 
is issued without further investigation or hearing pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, National Produce Co., Inc., is a corporation whose last 
known street address is 1316 Sth Street, N.E., Washington, D.C. 20002-7094. 
Respondent’s last known mailing address is 7420 West Lake Terrace, 
Apartment 204, Bethesda, Maryland 20807. 

2. Pursuant to the licensing provisions of the PACA, license number 
740693 was issued to respondent on October 23, 1973. This license terminated 
on October 23, 1993, when respondent failed to pay the required annual 
renewal fee. 

3. On January 28, 1993, an involuntary petition pursuant to Chapter 7 
of the Bankruptcy Code (11 C.F.R. § 701 et seq.) was filed against respondent 
in the United States Bankruptcy Court for the District of Columbia. The 
petition was designated case number 93-00436. The petition was converted to 
a Chapter 11 proceeding on August 11, 1994. 

4. As more fully set forth in Complainant’s Motion for Decision Without 
Hearing by Reason of Admissions and Supporting Memorandum, respondent 
failed to make full payment promptly to 39 sellers for purchases of almost 532 
lots of perishable agricultural commodities in the course of interstate 
commerce from approximately November 1991 through February 1993, of 
which $358,204.47 remains unpaid. 
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Conclusions 


Respondent has admitted in its answer and its bankruptcy petition that 
it failed to make payment for purchases of produce, as alleged in the 
complaint, and currently owes $358,204.47. Respondent’s admitted failures to 
make payment constitute willful, flagrant and repeated violations of section 
2(4) of the PACA (7 U.S.C. § 499b(4)). Accordingly, the following Order is 
issued. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent contends on appeal that this administrative proceeding 
should have been stayed under the bankruptcy laws, that its violations were 
not willful, flagrant, or repeated, and that the ALJ erred in not holding a 
hearing. These issues are governed by numerous precedents, summarized in 
In re The Caito Produce Co., 48 Agric. Dec. 602 (1989), attached as an 
Appendix to this Decision. Since Respondent violated express requirements 
of the ‘Act (7 U.S.C. § 499b(4)) and regulations (7 C.F.R. § 46.2(aa)) by 
failing to make full payment promptly, the ALJ’s finding of willfulness is 
correct. See Finer Foods Sales Co. v. Block, 708 F.2d 774, 781-82 (D.C. Cir. 
1983); Caito, supra, 48 Agric. Dec. at 643-53, slip op. at 57-72. A violation 
is willful, within the meaning of the Administrative Procedure Act (5 U.S.C. 
§ 558(c)), if a person carelessly disregards regulatory requirements.’ Even 
under the stricter standard followed in some circuits,’ Respondent’s conduct 
would still be willful in view of its blatant disregard of express regulations 
requiring prompt payment. 

Similarly, the ALJ’s finding that Respondent’s violations were "repeated" 
is correct. See Reese Sales Co. v. Hardin, 458 F.2d 183, 187 (9th Cir. 1972); 


*See Butz v. Glover Livestock Comm'n Co.. 411 U.S. 182, 186-88 (1973); Cox v. USDA, 925 
F.2d 1102, 1105 (8th Cir.), cert. denied, 112 S.Ct. 178 (1991); Finer Foods Sales Co. v. Block, 708 
F.2d 774, 778 (D.C. Cir. 1983); American Fruit Purveyors, Inc. v. United States, 630 F.2d 370, 374 
(Sth Cir. 1980) (per curiam). cert. denied. 450 U.S. 997 (1981): George Steinberg & Son, Inc. v. 
Butz, 491 F.2d 988, 994 (2d Cir.), cert. denied. 419 U.S. 830 (1974); Goodman v. Benson, 286 F.2d 
896, 900 (7th Cir. 1961); Eastern Produce Co. v. Benson, 278 F.2d 606. 609 (3d Cir. 1960). 


‘Capital Produce Co. . United States, 930 F.2d 1077, 1079-81 (4th Cir. 1991); Capitol Packing 
Co. v. United States, 350 F.2d 67, 78-79 (1Uth Cir. 1965). See also Parchman v. USDA, 852 F.2d 
858, 864-65 (6th Cir. 1988). 
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Eastern Produce Co. v. Benson, 278 F.2d 606, 610 n.6 (3d Cir. 1960); Caito, 
supra, 48 Agric. Dec. at 611, slip op. at 13. See also United Fruit & Veg. Co. 
v. Director of Fruit & Veg. Div., 668 F.2d 983, 983-85 (8th Cir.), cert. denied, 
456 U.S. 1007 (1982). 

In addition, the ALJ’s finding that Respondent’s violations were "flagrant" 
is correct, since it has repeatedly been held that failures to pay promptly and 
in full (in amounts that are not de minimis) are "flagrant," irrespective of 
legitimate business problems that caused such failures. 

The ALJ also correctly held that a hearing was not required where, as 
here, the record, including Respondent’s bankruptcy documents, shows that 
Respondent has failed to make [ull payment exceeding a de minimis amount. 
Caito, supra, 48 Agric. Dec. at 627-28, slip op. at 35-37. 

Respondent argues that the ALJ did not articulate a reasoned explanation 
for his action, including a rational connection between the facts found and the 
choice made. However, in this case, there is no choice to be made as to the 
sanction. Where a Respondent does not have a license, there is only one 
sanction permitted by the Act, viz., publishing the finding that Respondent has 
committed flagrant and repeated violations of the Act. Accordingly, no 
explanation is necessary. But, in any event, the reasons for such an Order are 
stated in Caito, supra, 48 Agric. Dec. at 611-29, slip op. at 13-39. 

For the foregoing reasons, the following Order should be issued. 


Order 


A finding is made that Respondent has committed willful, flagrant, and 
repeated violations of section 2(4) of the Act (7 U.S.C. § 499b(4)), and such 
finding shall be published. 

This order shall take effect 30 days after service of this Decision and 
Order on Respondent. 


*See, e.g., Reese Sales Co. v. Hardin, 458 F.2d 183, 187 (9th Cir. 1972); Caito, supra, 48 Agric. 
Dec. at 611 nn. 7 & 8, slip op. at 14 nn. 7 & 8; Jn re Finer Foods Sales Co., 41 Agric. Dec. 1154, 
1169-70 (1982), aff'd, 708 F.2d 774 (D.C. Cir. 1983); Jn re Wayne Cusimano, Inc., 40 Agric. Dec. 
1154, 1156-57 (1981), aff'd, 692 F.2d 1025 (Sth Cir. 1982); In re United Fruit & Vegetable Co., 40 
Agric. Dec. 396, 403 (1981), aff'd, 668 F.2d 983 (8th Cir.), cert. denied, 456 U.S. 1007 (1982); In 
re Columbus Fruit Co., 40 Agric. Dec. 109, 112-13 (1981), affd mem., 673 F.2d 551 (D.C. Cir. 
1982), printed in 41 Agric. Dec. 89 (1982); Jn re M. & H. Produce Co., 34 Agric. Dec. 700, 747 
(1975), aff'd, 549 F.2d 830 (D.C. Cir.) (unpublished), cert. denied, 434 U.S. 920 (1977). 
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Appendix 


In re The Caito Produce Co., 48 Agric. Dec. 602 (1989). 
[Not published herein. - Editor] 


In re) NATIONAL PRODUCE CO., INC. 
PACA Docket No. D-94-515. 
Order filed September 26, 1994. 


Andrew Stanton, for Complainant. 

Sheila Footer, Washington, D.C.. for Respondent. 

Initial decision issued by James W. Hunt. Administrative Law Judge. 
Order issued by Donald A. Campbell, Judicial Officer. 


Upon consideration of respondent’s motion for stay of order of 
publication, and any response by petitioner, and it appearing that the motion 
should be granted, it is this 26th day of September 1994. 

Ordered, that the publication of the findings made by the United States 
Department of Agriculture dated August 31, 1994, be and hereby are stayed 
until a final decision in this matter has been made by the United States Court 
of Appeals for the District of Columbia Circuit Court. 


In re: NATIONAL PRODUCE CO., INC. 
PACA Docket No. D-94-515. 
Order Lifting Stay Order filed November 1, 1994. 


Andrew Y. Stanton, for Complainant. 

Sheila Footer, Washington, D.C., for Respondent. 

Initial decision issued by James W. Hunt. Administrative Law Judge. 
Order issued by Donald A. Campbell, Judicial Officer. 


The Stay Order previously issued in this proceeding pending the outcome 
of proceedings for judicial review is hereby lifted. The Order previously filed 
on August 31, 1994, shall become effective on the 30th day after service of this 
Order on Respondent. 
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In re: DANNY L. BRAND d/b/a DANNY’S FOOD SERVICE. 
PACA Docket No. D-94-541. 
Decision and Order filed September 23, 1994, 


Violation of employment restrictions — Affiliation — Employ — License application — Burden 
of proof — Res judicata — Adverse inference — Offer of proof. 


The Judicial Officer reversed the Decision by Judge Kane (ALJ) holding that Complainant’s 
denial of Respondent’s license under the Perishable Agricultural Commodities Act (PACA) is 
improper and will not be upheld. The Judicial Officer found that Respondent was unfit to 
engage in the business of a licensee under the PACA because he engaged in practices of a 
character prohibited by the Act. Specifically, Respondent was unlawfully employed by his wife 
during the period of his employment restriction resulting from the revocation of his prior PACA 
license. The burden of proof is on Respondent to show that his license application should not 
be refused. The terms "employ" and “employment” include any affiliation, even without 
compensation. Respondent’s admissions that. on limited occasions, he conveyed information that 
his wife or another employee left for customers of his wife's produce firm is sufficient to 
constitute "employment." However, the record also contains evidence that he actually engaged 
in business transactions for his wife's produce firm. ‘The ALJ erroneously excluded evidence that 
Respondent discussed his wife’s business with her, gave her advice on how to do things, how to 
run the business, and as to what purchases and sales to make. Complainant’s offer of proof is 
received as evidence in the proceeding. An inference is drawn that the testimony of 
Respondent’s wife would have been adverse to Respondent's position here, since she was present 
at the hearing, but did not testify. Respondent is also bound under the principles of res judicata 
by the prior consent order revoking the license of his wife’s produce firm because she continued 
to employ Respondent, after receiving notice that a surety bond was required. Respondent 
negotiated the consent settlement of his wife’s case with Complainant's counsel, and he is in 
privity with his wife for the purposes of res judicata as to the Consent Decision revoking her 
license because of the same practices involved in the present proceeding. 


Andrew Y. Stanton. for Complainant. 

Lee Sexton, Jonesboro, GA, for Respondent. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.) (PACA), 
instituted by a Notice to Show Cause filed on April 20, 1994, by the Deputy 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 


'See generally Campbell. The Perishable Agricultural Commodities Act Regulatory Program, in 
1 Davidson, Agricultural Law, ch. 4 (1981 and 1989 Cum. Supp.), and Becker and Whitten, 
Perishable Agricultural Commodities Act. in 10 Harl, Agricultural Law, ch. 72 (1980). 
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United States Department of Agriculture. The Notice to Show Cause 
contends that Respondent’s March 25, 1994, license application under the 
PACA should be refused, as Respondent has engaged in practices of a 
character prohibited by the PACA, by attempting to circumvent the 
employment sanctions imposed on him as a result of his responsibly-connected 
status as president, treasurer, sole director and 100% stockholder of Gold 
Coast Produce Co., Inc., whose PACA license was revoked in a Decision and 
Order effective January 5, 1991, for failure to pay promptly $415,531.94 for 
produce. In re Gold Coast Produce Co., 49 Agric. Dec. 1253 (1990) (CX 2). 

The Notice to Show Cause further contends that Respondent’s 
circumvention was effected through Respondent’s employment by his wife, 
Tracy L. Brand d/b/a Danny’s Produce Co., without the required surety bond, 
after receiving notice by Complainant that the surety bond was necessary. 
Tracy L. Brand d/b/a Danny’s Produce Co., consented to an Order revoking 
her license for violating section 8(b) of the PACA (7 U.S.C. § 499h(b)) by 
continuing to employ Danny L. Brand without a surety bond after receiving 
notice from Complainant that such employment, without a surety bond, was 
unlawful. Jn re Tracy L. Brand d/b/a Danny’s Produce Co., 53 Agric. Dec. 
____ (Mar. 15, 1993) (CX 4). The Consent Decision and Order as to Tracy L. 
Brand was negotiated between Complainant’s attorney and Respondent 
Danny L. Brand, who obtained his wife’s signature on the Consent Decision 
and Order (CX 3; Tr. 21-38). 

At the conclusion of the hearing on May 26, 1994, Administrative Law 
Judge Paul Kane (ALJ) filed a bench decision holding that the denial of 
Respondent’s license application is improper and will not be upheld, on the 
grounds that Complainant failed to prove that Danny L. Brand was employed 
by his wife, Tracy L. Brand d/b/a Danny’s Produce Co., and her Consent 
Decision was not binding on him (Tr. 115-25). On June 22, 1994, 
Complainant appealed to the Judicial Officer, to whom final administrative 
authority to decide the Department’s cases subject to 5 U.S.C. §§ 556 and 557 
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has been delegated (7 C.F.R. § 2.35). On July 14, 1994, the case was 
referred to the Judicial Officer for decision. 

Based upon a careful consideration of the entire record, the ALJ’s 
Decision and Order is reversed, and Complainant’s refusal to approve 
Respondent’s license application and issue a PACA license to Respondent is 
upheld. 


Applicable Provisions of the PACA 
Section 1(9) and (10) of the PACA provides (7 U.S.C. § 499a(9), (10)): 


(9) The term "responsibly connected" means affiliated or 
connected with a commission merchant, dealer, or broker as (A) 
partner in a partnership, or (B) officer, director, or holder of more 
than 10 per centum of the outstanding stock of a corporation or 
association; 


(10) The terms "employ" and “employment” mean any affiliation 
of any person with the business operations of a licensee, with or 
without compensation, including ownership or self-employment. 


Section 2(4) of the PACA provides (7 U.S.C. § 499b(4)): 


It shall be unlawful in or in connection with any transaction in 
interstate or foreign commerce— 


(4) For any commission merchant, dealer, or broker to make, 
for a fraudulent purpose, any false or misleading statement in 
connection with any transaction involving any perishable agricultural 


*The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department's present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer: and 8 years as administrator of the Packers and 
Stockyards Act regulatory program) 
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commodity which is received in interstate or foreign commerce by 
such commission merchant, or bought or sold, or contracted to be 
bought, sold, or consigned, in such commerce by such dealer, or the 
purchase or sale of which in such commerce is negotiated by such 
broker; or to fail or refuse truly and correctly to account and make 
full payment promptly in respect of any transaction in any such 
commodity to the person with whom such transaction is had; or to 
fail, without reasonable cause, to perform any specification or duty, 
express or implied, arising out of any undertaking in connection with 
any such transaction; or to fail to maintain the trust as required 
under section 499e(c) of this title[.] 


Section 3(a) of the PACA provides (7 U.S.C. § 499¢(a)): 
(a) By whom license required; penalty for failure to obtain 


After December 10, 1930, no person shall at any time carry on 
the business of a commission merchant{,] dealer, or broker without 
a license valid and effective at such time. Any person who violates 
any provision of this subsection shall be liable to a penalty of not 
more than $500 for cach such offense and not more than $25 for 
each day it continues, which shall accrue to the United States and 
may be recovered in a civil suit brought by the United States. 
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Section 4(a) and (d) of the PACA provides (7 U.S.C. § 499d(a), (d)): 


(a) Authority to do business; termination; renewal 


Whenever an applicant has paid the prescribed fee the Secretary, 
except as provided elsewhere in this chapter, shall issue to such 
applicant a license, which shall entitle the licensee to do business as 
a commission merchant and/or dealer and/or broker unless and 
until it is suspended or revoked by the Secretary in accordance with 
the provisions of this chapter, or is automatically suspended under 
section 499g(d) of this title, but said license shall automatically 
terminate on any anniversary date thereof unless the an[n]ual fee 
has been paid: Provided, That notice of the necessity of paying the 
annual fee shall be mailed at least thirty days before the anniversary 
date: Provided, further, That if the annual fee is not. paid by the 
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anniversary date the licensee may obtain a renewal of that license at | 
; Se tee ; ; ; : 49 
any time within thirty days by paying the fee provided in section is 
499c(b) of this title, plus $5, which shall be deposited in the 


Perishable Agricultural Commodities Act fund provided for by ni 
section 499c(b) of this title: And provided further, That the license mt 
of any licensee shall terminate upon said licensee, or in case the af 
licensee is a partnership, any partner, being discharged as a i 
bankrupt, unless the Secretary finds upon examination of the we 


circumstances of such bankruptcy, which he shall examine if off 
requested to do so by said licensee, that such circumstances do not 
warrant such termination. 


(b 


(d) Withholding license pending investigation 


The Secretary may withhold the issuance of a license to an 
applicant, for a period not to exceed thirty days pending an 
investigation, for the purpose of determining (a) whether the 
applicant is unfit to engage in the business of a commission 
merchant, dealer, or brokcr because the applicant, . . . prior to the 
date of the filing of the application engaged in any practice of the 
character prohibited by this chapter or was convicted of a felony in 
any State or Federal court.... If after investigation the Secretary 
believes that the applicant should be refused a license, the applicant 
shall be given an opportunity for hearing within sixty days from the 
date of the application to show cause why the license should not be 
refused. If after the hearing the Secretary finds that the applicant 
is unfit to engage in the business of a commission merchant, dealer, 
or broker because the applicant, . . . prior to the date of the filing 
of the application engaged in any practice of the character 
prohibited by this chapter . . . the Secretary may refuse to issue a 
license to the applicant. 


en 
co 
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Section 8(a) and (b) of the PACA provides (7 U.S.C. § 499h(a), (b)) fol 


(a) Authority of Secretary 
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Whenever (a) the Secretary determines, as provided in section 
499f of this title, that any commission merchant, dealer, or broker 
has violated any of the provisions of section 499b of this title, or (b) 
any commission merchant, dealer, or broker has been found guilty 
in a Federal court of having violated section 499n(b) of this title, the 
Secretary may publish the facts and circumstances of such violation 
and/or, by order, suspend the license of such offender for a period 
not to exceed ninety days, except that, if the violation is flagrant or 
repeated, the Secretary may, by order, revoke the license of the 
offender[.] 


(b) Unlawful employment of certain persons; restrictions; 
bond assuring compliance; approval of employment 
without bond; change in amount of bond; payment of 
increased amount; penalties 


Except with the approval of the Secretary, no licensee shall 
employ any person, or any person who is or has been responsibly 
connected with any person-- 


(1) whose license has been revoked or is currently 
suspended by order of the Secretary; 


(2) who has been found after notice and opportunity 
for hearing to have committed any flagrant or repeated violation 
of section 499b of this ttle, but this provision shall not apply to 
any case in which the license of the person found to have 
committed such violation was suspended and the suspension 
period has expired or is not in cffect|.] 


The Secretary may approve such employment ... after one year 
following the revocation or finding of flagrant or repeated violation 
of section 499b of this title, if the licensee furnishes and maintains 
a surety bond in form and amount satisfactory to the Secretary as 
assurance that such licensee’s business will be conducted in 
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accordance with this chapter.... The Secretary may approve 
employment without a surety bond after the expiration of two years 
from the effective date of the applicable disciplinary order. 


Findings of Fact 


1. Danny L. Brand (hereinafter Respondent) is an individual doing 
business as Danny’s Food Service. Respondent’s business address is State 
Farmers Market, Building #20, Units 13 and 14, Forest Park, Georgia 30051. 
Respondent’s mailing address is P.O. Box 2126, Forest Park, Georgia 30051. 


Respondent’s home address is 1652 Northridge Drive, Morrow,’ 


Georgia 30236. Respondent is not licensed under the PACA. 

2. Gold Coast Produce Co., Inc., was a corporation which held PACA 
license number 821538 from June 14, 1982, to June 14, 1989. Respondent was 
the corporation’s president, treasurer, sole director and 100% stockholder. 
The PACA license of Gold Coast Produce Co., Inc., was revoked in a 
Decision and Order effective January 5, 1991, for failure to pay promptly 
$415,531.94 for produce. Jn re Gold Coast Produce Co., 49 Agric. Dec. 1253 
(1990) (CX 2). Respondent was determined to be responsibly connected with 
Gold Coast Produce Co., and did not dispute his responsibly-connected status. 
As a result, Respondent became barred from employment by PACA licensees 
or persons subject to license for 2 years after the effective date of such 
Decision and Order, with employment permitted during the second year only 
if the employer posted a surety bond approved by Complainant (7 U.S.C. § 
499h(b)). 

3. Tracy L. Brand, an individual doing business as Danny’s Produce Co., 
and the wife of Respondent, was issued PACA license number 910512 on 
January 24, 1991, 19 days aftcr the effective date of the Order as to 
Respondent’s Gold Coast Produce Co., Inc. Tracy L. Brand consented to the 
issuance of a final Decision and Order filed March 15, 1993, revoking her 
PACA license. Jn re Tracy L. Brand d/b/a Danny’s Produce Co., 53 Agric. 
Dec. _ (Mar. 15, 1993) (CX 4). That Decision found (CX 4, pp. 2-3): 


4. On June 15, 1992, respondent [Tracy L. Brand d/b/a 
Danny’s Produce Co.| received complainant’s letter stating that she 
was prohibited from employing Danny L. Brand, as defined in 
section 1(10) of the PACA (7 U.S.C. § 499a(10)), without a surety 
bond approved by complainant due his association with a produce 
firm that had been found, in the order effective January 5, 1991, to 
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have committed willful, flagrant and repeated violations of section 
2 of the PACA (7 U'S.C. § 499b). 


5; After receiving complainant’s letter on June 15, 1992, 
respondent [Tracy L. Brand d/b/a Danny’s Produce Co.] has 
continued to employ Danny L. Brand without a surety bond 


oing approved by complainant. 

tate 

051, 6. Respondent’s employment of Danny L. Brand without 

051. a surety bond approved by complainant, following her receipt of 

row, complainant’s letter on June 15, 1992, was in willful and flagrant 
violation of section 8(b) of the PACA (7 U.S.C. § 499h(b)). 

\CA 

was 4. Complainant reccived the PACA license application by Respondent 


der. Danny L. Brand d/b/a Danny’s Food Service, on March 25, 1994, more than 
in a_ 1 year after the revocation of the license of Tracy L. Brand d/b/a Danny’s 
iptly Produce Co. Complainant withheld the issuance of a PACA license based on 
1253. its determination that Respondent is unfit to engage in the business of a 
with commission merchant, dealer or broker because he has engaged in practices 
atus. of a character prohibited by the PACA by unlawfully being employed by his 
sees wife, Tracy L. Brand, which had the cffcct of circumventing the employment 
such restrictions imposed upon Respondent as a result of the Decision and Order 
only against Gold Coast Produce Co., Inc., cffective January 5, 1991. 
C3 
Conclusions 
Cox 
» on The burden of proof in this proceeding is on Respondent. As stated in 
s to Inve Williamsport Purveyors, Inc., 48 Agric. Dec. 1092, 1999 (1989), aff'd, 916 
the F.2d 82 (3d Cir. 1990), reprinted in 49 Agric. Dec. 1148 (1990): 
her 
pric. In this Notice to Show Cause proceeding, it is incumbent upon 
the respondent to show that the Department’s initial denial of a 
license should not be upheld. Pappas Produce, Inc., 36 Agric. Dec. 
684, 692 (1977); Ludwig Casca, 34 Agric. Dec. 1917, 1936-1937 
(1975). 


In Jn re Pappas Produce, Inc., 36 Agric. Dec. 684, 692 (1977), cited in the 
preceding quotation, it is stated: 
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In the Casca proceeding, supra, [In re Ludwig Casca, 34 Agric. 
Dec. 1917 (1975),] the Judicial Officer, in construing Section 4(d) of 
the Act, regarding burden of proof, stated, 34 A.D. at pages 1936- 
1937: 


The complainant contends that under the permissive 
provisions of § 4(d) involved in this case (7 U.S.C. 499d(d)), 
once the complainant carries the burden of proving that the 
applicant has engaged in a practice of the character 
prohibited by the Act, the respondent then has the burden 
of proving that he is fit to engage in the business of a 
commission merchant, dealer, or broker. The statutory 
language supports the complainant’s contention. But see Jn 
re Allied Prod. Dist. Co., 15 Agriculture Decisions 673, 676 
(1956). Specifically, the Act states that if "after investigation 
the Secretary believes that the applicant should be refused a 
license, the applicant shall be given an opportunity for 
hearing within sixty days from the date of the application to 
show cause why the license should not be refused" (emphasis 
supplied); 7 U.S.C. 499d(d)). The Act does not state that 
the hearing is to show cause why the license should not be 
issued. 


The statement of the burden of proof in Williamsport, supra, would seem 
to be more sound than the statement in Pappas Produce, supra, quoting from 
Casca, supra. That is, since the Act affords the applicant an opportunity "to 
show cause why the license should not be refused" (7 U.S.C. § 499d(d)), the 
applicant is the "proponent of [an] order" that his license application should 
not be refused and, as such, "has the burden of proof (5 U.S.C. § 556(d)). 
This burden of proof would apply to all issucs connected with the license 
application refusal, including whether he engaged in a practice of the 
character prohibited by the Act. In any cvent, however, the evidence here is 
sufficiently strong in support of Complainant’s position that the burden of 
proof issue is not decisive. 

The Act defines the terms “responsibly connected," "employ," and 
"employment" as follows (7 U.S.C. § 499a(9), 10)): 


(9) The term "responsibly connected" means affiliated or 
connected with a commission merchant, dealer, or broker as (A) 
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partner in a partnership, or (B) officer, director, or holder of more 
than 10 per centum of the outstanding stock of a corporation or 
association; 


(10) The terms "employ" and "employment" mean any affiliation 
of any person with the business operations of a licensee, with or 
without compensation, including ownership or self-employment. 


It should be noted that the terms "employ' and "employment" mean “any 
affiliation ... with the business operations of a licensee, with or without 
compensation" (7 U.S.C. § 499a(10) (emphasis added)). The terms "employ" 
and "employment" are not limited to a "responsibly connected" person, or to 
employment in an important or responsible position. "[A]ny" affiliation, even 
without compensation, meets the statutory definition. The word “any” is a 
broad and comprehensive term. United States v. Rosenwasser, 323 U.S. 360, 
362-63 (1945); FDIC v. Winton, 131 F.2d 780, 782 (6th Cir. 1942); Kuhiman 
v. W. & A. Fletcher Co., 20 F.2d 465, 468 (3d Cir. 1927). 

In ABL Produce, Inc. v. USDA, 25 F.3d 641, 644 (8th Cir. 1994), the 
Court stated: 


The definition [of "employ" and “employment"] makes clear that the 
analysis is to focus on whether there was a relationship between 
Lombardo and ABL’s business operations, and not necessarily 
whether there was an agency relationship between Lombardo and 


em ae ome phe ‘ : : 
si ABL. Cf. Tri-County Wholesale Produce Co. v. Department of 
"o Agriculture, 822 F.2d 162, 165 (D.C. Cir. 1987) (per curiam) ("[The 
‘ie Act on its face indicates that the statutory] term ‘employment’ is to 
uld be given a broad reading, indeed to include ‘any affiliation’). 
) 
d)). Sa ald ' a ; aa 
- The legislative history of the amendatory legislation adding the definition 
of "employ" and "employment" states (H.R. REP. NO. 1546, 87th Cong., 2d 
the s 
3 Sess. 4 (1962)): 
e is 
| of . : ; ; ; ; 
This section of the bill adds to the first section of the Perishable 
ail Agricultural Commodilics Act definitions of “responsibility 


connected" and "employ" or “employment.” These new definitions 
are necessary by reason of the rewriting of the provisions relating to 
sections 4(b), 4(c), and 8(b) of the act. These terms, although 
heretofore used in the act, were not defined. Their definition will 
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give them specific meaning, thus avoiding possible confusion as to 
interpretations. The defining of "employ" and "employment" to 
include ownership or self-employment makes it clear that the 
provisions of section 8(b), as amended, apply to owners, as well as 
others employed in the business. To fail to include owners would 
defeat the whole purpose of this provision of the act. Heretofore 
the phrase used in connection with § 8(b) was "employ in a 
responsible position" and considerable difficulty has been 
encountered in delineating what constituted a responsible position. 





The Perishable Agricultural Commodities Act, as originally enacted in 


1930, contained no provisions restricting the employment of a person whose 
license was suspended or revoked, or who failed to pay a reparation award. 
The first employment restrictions were added by an amendment adding 
section 8(b) approved August 20, 1937, which prohibited the employment "in 
a responsible position" of a person whose license was revoked or who was 
responsibly connected with a firm whose license was revoked. After 1 year 
following the revocation, such employment was permissible if a satisfactory 
bond was filed. The 1937 amendment provided (50 Stat. 725, 730 (1937) 


(emphasis added)): 





(b) The Secretary may, after thirty days’ notice and an 
opportunity for a hearing, revoke the license of any commission 
merchant, dealer, or broker who, after the date given in such notice, 
continues to employ in any responsible position any individual whose 
license was revoked or who was responsibly connected with any firm, 
partnership, association, or corporation whose license has been 
revoked. Employment of such individual by a licensee in any 
responsible position after one year following the revocation of any 
such license shall be conditioned upon the filing by the employing 
licensee of a bond, in such reasonable sum as may be fixed by the 
Secretary, or other assurance satisfactory to the Secretary that its 
business will be conducted in accordance with the provisions of this 
Act{.] 


In 1956, the employment restriction was made applicable to a person 


whose license is suspended, or who was responsibly connected with a firm 
whose license is under suspension. The 1956 amendment to section 8(b) of 
the Act is as follows (70 Stat. 726, 727 (1956) (emphasis added)): 
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(b) The Secretary may, after thirty days’ notice and an 
opportunity for a hearing, suspend or revoke the license of any 
commission merchant, dealer, or broker who, after the date given in 
such notice, continues to employ in any responsible position any 
individual whose license has been revoked or is under suspension or 
who was responsibly connected with any firm, partnership, 
association, or corporation whose license has been revoked or is 
under suspension. Employment of an individual whose license has 
been revoked or is under suspension for failure to pay a reparation 
award or who was responsibly connected with any firm, partnership, 


d in association, or corporation whose license has been revoked or is 
nose under suspension for failure to pay a reparation award after one 
ard. year following the revocation or suspension of any such license may 
ding be permitted by the Secretary upon the filing by the employing 
t "in licensee of a bond, of such nature and amount as may be 
was determined by the Secretary, or other assurance satisfactory to the 
year Secretary that its business will be conducted in accordance with the 
tory provisions of this Act[.] 

937) 


The legislative history of the 1956 amendatory legislation states (S. REP. 
No. 2507, 84th Cong., 2d Sess. 4 (1956) (emphasis added)): 


Section 8(b) would authorize the Secretary to suspend the 
license of a person who employs in any responsible position an 
individual whose license is under suspension. In effect, this would 
place restrictions on suspended licensees comparable to those now 
in effect for revocations, and it would serve to eliminate the 
effectiveness of dummy organizations and other such devices that 
might be set up to circumvent the suspension penalty. 


In 1962, section 8(b) of the Act was amended to contain the provisions 
presently in effect, which are set forth above (76 Stat. 673, 675-76 (1962); 
7US.C. § 499h(b)). The legislative history of the 1962 amendatory 
legislation, which enacted the provisions of section 8(b) presently in effect, 
states (H.R. REP. No. 1546, 87th Cong., 2d Sess. 8 (1962) (emphasis added)): 


rson 
firm Section 11 amends section 8(b) of the act to clarify and make 
») of more effective the provisions of the act with respect to employment 


by licensees of persons who have been found to have violated the act 
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or failed to pay reparation awards under the act, as well as persons 
responsibly connected with such persons. It prohibits the 
employment of these persons by a licensee without the approval of 
the Secretary and prescribes standards with respect to the conditions 
for such approval, authorizing the approval of such employment 
upon the furnishing and maintaining of a surety bond satisfactory to 
the Secretary as assurance that the licensee’s business will be 
conducted in conformance with the act and all reparation awards 
paid. Employment under such conditions may be approved, with 
respect to unpaid reparation awards, at any time and, with respect 
to persons found guilty of flagrant or repeated violations of the act, 
after 1 year, with authority in the Secretary to approve employment 
of the latter persons without a surety bond after the expiration of 2 
years. It is further provided that the Secretary may increase the 
amount of bond required and that failure to comply with his order 
in that regard shall result in automatic termination of approval. Any 
licensee hiring a person without the approval of the Secretary in 
violation of this provision, alter notice and opportunity for hearing, 
may have his license suspended or revoked. At present the act 
applies only to the employment of a person in a responsible position. 
This has caused serious difficulties due to the problem of delineating 
what constitutes a responsible position under all circumstances and the 
difficulty of ascertaining the true nature of the employee’s relationship 
with the licensee. Under the present provisions of the act the 
restrictions against employment are directed specifically to persons 
whose licenses had been revoked or suspended and_ persons 
responsibly connected therewith. The bill extends such restrictions 
to persons whose licenses could have been revoked or suspended if 
they had active licenses. As amended, section 8(b) would prohibit 
employment of persons covered by it unless such employment is 
approved by the Secretary; whereas at present it prohibits such 
employment only after notice by the Secretary. 


From the foregoing, it is clear that Congress regarded a person whose 
license has been revoked as a tainted person who is likely to contaminate any 
licensee whose business operations he or she becomes affiliated with in any 
manner, with or without compensation. Congress prohibited any affiliation 
(with or without compensation) of such a tainted person with a licensee unless 
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(i) the affiliation is approved by the Secretary, and (ii) the licensee furnishes 
a bond in form and amount satisfactory to the Secretary. 

Respondent admits facts which come within the definition of "employ" 
and "employment." Specifically, Respondent admits that, on a limited number 
of occasions, he relayed information to customers of his wife’s produce 
business, that had been left for him by his wife or his brother, who worked for 
his wife (Tr. 34, 40). Respondent testified (Tr. 34, 40): 


Q. Have you ever made any business decisions for your 
wife? 
A. Well, I wasn’t allowed to. I wasn’t part of the business, 


you know, I simply may have relayed some information but I can’t 
negotiate any sales. I don’t work there. I didn’t work there. 


Q. Now, would you tell the Court how it was that your 
customers would contact Danny’s Produce? 


A. Well, they would either use by an answering machine or 
they would use a digital pager. 


Q. Who is the gentleman sitting in the courtroom today? 
A. That is my younger brother Mickey Brand. 

Q. And did Mickey Brand at one time work for your wife? 
A. Yes. In fact, he run the outside sales and all -- he was 


general manager, run everything, 


Q. And are you stating here under oath today that in no 
hose way were you employed in any sense with Danny’s Produce? 
» any 
any A. .  That’s my statement. 
ation 
nless Q. Would it be fair to say that there have been occasions 


when your telephone would ring at home and you would answer it? 
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A. That’s correct. 
Q. And is it also fair to say that on a limited number of 


occasions you might convey information that your wife had left for 
you to a customer of Danny’s Produce? 


A. Her or my brother also. 


Q. Her or your brother. And was that because you were 
acting as an employee or an agent of Danny’s Produce? 


A. No. 


Even the limited admissions by Respondent come within the definition 
of "employ" and "employment," which includes “any affiliation ... with the 
business operations of a licensee, with or without compensation" (7 U.S.C. § 
499a(10)). Respondent’s admissions come within the holding in Jn re Tri- 
County Wholesale Produce Co., 45 Agric. Dec. 286, 321 (1986), aff'd per 
curiam, 822 F.2d 162 (D.C. Cir. 1987), reprinted in 46 Agric. Dec. 1105 (1987), 
in which the firm’s license was revoked because the owner of the firm 
permitted his son to be sufficiently affiliated with the firm to constitute 
"employment," and the firm did not file the necessary bond during the son’s 
employment-restricted period. In Tri-County, it is stated (45 Agric. Dec. at 
321): 


In view of Robert Ferwerda’s strong bias in this case (i.e., he is 
the son of respondent’s owner), I give more weight to the testimony 
of the trade witnesses than to that of Robert Ferwerda, 
notwithstanding the fact that the ALJ stated that Robert Ferwerda 
was a credible witness. But even if I were to accept Robert 
Ferwerda’s version that he merely relayed information between 
Roger (Tri-County’s dock man) and the suppliers as to Tri-County’s 
produce needs, and that he merely gave his opinion to Roger as to 
what produce should be rejected, that would be sufficient affiliation 
with respondent’s business operations to constitute "employment," as 
defined in the Act (see § I(A), supra). 


However, the record here contains evidence proving a much more active 
role by Respondent in his wife’s produce business. Carlton Gresham, Food 
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Service Manager, Metro Correction Institution for the State of Georgia (Tr. 
75), testified that he had been dealing with Respondent Danny L. Brand since 
June of 1989, primarily over the telephone (Tr. 75-94). From June of 1989 
through February of 1992, he talked to Respondent Danny L. Brand about 
once a week to let him know what items were needed and to get his prices for 
each item, and then to call him back if he was the vendor with the lowest 
prices. Respondent Danny L. Brand was the vendor with the lowest prices 95 
to 99 percent of the time (Tr. 76-81). Carlton Gresham testified that he knew 
Danny L. Brand by sight, and he identified him accurately at the hearing (Tr. 
81-82). He testified that "talking to Danny on the telephone I got to know his 
voice very well" (Tr. 82). After February of 1992, he dealt with Respondent 
Danny L. Brand on the telephone only once or twice a month (Tr. 81). 
Specifically, Carlton Gresham testified (Tr. 82-92): 


Q. Now, Mr. Gresham, is there any reason that you know 
that the person you pointed out is the person you dealt with, you 
referred to as Danny? 


A. Well, yes, sir, because talking to Danny on the telephone 
I got to know his voice very well, and on one or two occasions he 
did come with the deliveries. And I can remember one or two 
occasions when he showed up, delivery, always another person that 
did the deliveries, but one or two occasions he did come and it was 
the same person I talked to, and it was this gentleman sitting right 
here. 


C And when did those two occasions, one or two occasions 
take place? 


A. The last time had to be at least six months to a year 
ago. 


QO. And what about before then, do you remember when 
that took place? 


A. No, I don’t remember the exact time; no, sir. 


Q. Now, do you know if Danny has a brother? 
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A. Well, I can’t say I know him. No, sir, I didn’t know he 
had a brother. 


Q. Do you know anybody else who was employed at the 
same place as Danny? 


A. Not by names. 


Q. Did you ever meet anybody that worked at the same 
place as Danny? 


A. I met all the drivers. I met all the drivers and the 
people that would come out to make the deliveries, when I was 
receiving the deliveries, | met them. 


Q. Did you ever mect anybody known as Mickey, i.e., 
Respondent’s younger brother]? 


A. Not by name, but by vision, | met a gentleman that he 
and I talked quite extensively at the back dock concerning fishing 
one day and just from talking to him, | know -- well, to myself I said 
I he must be related to Danny, but he didn’t tell me this. 


Q. Is that person that you’re talking about, is he in this 
courtroom today? 


A. Yes, sir. 
Q. And who ts he? 
A. He’s the gentleman sitting right there. 


MR. STANTON: Your Honor, I'd like the record to 
reflect that the witness is pointing out Mickey Brand. 


THE COURT: Thank you. 


BY MR. STANTON: 
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Q. Mr. Gresham, approximately when did you meet with 
the person that you pointed out as Mickey Brand? 
A. This was this year, so it had to be February or March 
of this year, I believe. 
Q. Now, can you explain how the contact between you and 
Danny occurred when you wanted to order produce? 
A. On our produce ordering shect with our three vendors 


on it, we have a beeper number, and we would dial the beeper, put 
our number in, and Danny would call us. 


Q. Call you back, you mean? 
A. Yes, sir. 
Q. Now, can you distinguish between Danny’s voice and the 


voice of anybody else at his firm? 
A. 1 believe I can. 
Q. And can you distinguish between -- is there anything in 


particular about Danny’s voice or expression that makes him 
identifiable to you? 


A. Yes, sir. He always called me boss. 

Q. When you met Mickey Brand, did he ever call you boss? 
A. No, sir. 

Q. Now, do you know the names under which Danny 


conducted business during the times that you have been in contact 
with him? 


A. The only thing I ever knew was Danny’s. 


1645 - 
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Q. Danny’s? 
A. Yes, sir. 


Q. Now, did you ever talk to someone named Tracy Brand 
at Danny’s phone number? 


A. I talked to a female. I’m not sure it was Tracy. I called 
I believe his home at one time and | talked to a female. It could 
have been Tracy. 


Q. What were you calling his home for? 


A. Because he gave me his home phone number in case I 
didn’t get to him after hours, and we had an emergency or 
something. I don’t recall the exact -- but I had to call his home one 
time for an order. 


Q. And approximately when was this? 

A. This was a couple years ago. 

Q. Couple of years ago? 

A. Yes, sir. 

Q. Was the lady that you spoke to, did she identify herself 


as any particular individual? 

A. No. When I called, I asked was this Danny’s residence, 
and she said yes, and I told her who I was and I needed to contact 
Danny for a produce order. 


Q. Did she conduct business with you over the phone? 


A. No. She -- later on Danny called me. 
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Q. Did you -- was this contact with Danny, was this 
uninterrupted throughout your entire experience, employment 
experience at the Georgia Correctional Institute? 

In other words was there any period of time since 
you’ve been employed with the food service department that weeks 
would go by when Danny wasn’t one of the three vendors that you 
contacted? 


A. I don’t ever recall that; no, sir. 


QO. As far as you can recall, there was no break in the 
ordering process -- 


A. Danny has always been on our ordering list as far as I 
remember. We have had a couple of other produce vendors went 
out of business and we had to change, but I never recall Danny’s 


being changed. 


Q. What about -- does that statement hold true for July, 
August, September, October, November of 1992? 


A. Yes, sir. 


CROSS-EXAMINATION 
BY MR. SEXTON: 


Q. Mr. Gresham, as a matter of fact, you’ve been dealing 
with Danny Brand for many years, haven’t you? 


A. If this is Mr. Brand; yes, sir. 
Q. And you say if this is Mr. Brand. 


A. I never knew him as Brand, right. 
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Q. ‘And you said that you can distinguish between the voice 
of Mickey Brand and Danny Brand? 


A. No, sir. I said I can -- I know Danny’s voice. I never 
talked to Mickey on the phone -- I always talked to Danny. 


Q. You call 555-1212, whatever the number is for the 
beeper, you get a call back, somebody says this is Danny, don’t you? 

A. No, he calls back and he says boss, you ready to order. 
I says okay, Danny, yeah. 

Q. Now, what I want you to do, would you take your 
glasses off for me for just a minute and turn your back to the wall. 


If you would look at that for just a moment. 


MR. [MICKEY] R. BRAND: Boss, you ready to order? 


BY MR. SEXTON: 


QO. Who said that, Mr. Gresham? Mr. Gresham, who said 
that? 

A. That didn’t sound like to same Danny that I normally 
talk to. 

Q. Let’s try it again. 


MR. STANTON: Your Honor, | mean, how long we 
going to do this? I mean, Mr. Sexton put on this letter show once. 
Are we going to do it ten times and see how many times out of ten 
he gets it right? 1 mean, this is ridiculous, Your Honor. 


THE COURT: All right. One more time, counsel. 
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MR. SEXTON: Thank you. 


ice MR. [MICKEY] R. BRAND: Boss, you ready to order? 


er BY MR. SEXTON: 


Q. Now, which one was Danny Brand, Mr. Gresham, the 
he first one or the last onc? 
u? 
MR. STANTON: Objection, Your Honor. 
T. THE COURT: Mr. Gresham, sir, if you'd like to 
resume facing the microphone. 
ur MR. STANTON: I think the question was misleading. 
Hl. The question assumed that one of them was Danny Brand, whereas 
both of them might have been or both of them might not have been. 
r? THE COURT: Let’s have the answer. Can you 
respond? 
MR. SEXTON: If the answer is I don’t know, that’s an 
all right answer. 
id 
THE WITNESS: Well, the answer is the voice is 
normally [lower}’ than what it would normally be on the telephone. 
ly 
BY MR. SEXTON: 
Q. So you don’t know which one said it which time, do 
e you? 
e. 
n 


*Complainant’s Motion Proposing Corrections to Hearing Transcript filed June 15, 1994, 
added the word lower to the transcript at page 89, line 23, between "normally" and "than." The 
ALJ did not rule on the Motion, but Carlton Gresham repeated the statement later, with the 
reporter using the word "lower" (Tr. 91). 
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A. I couldn’t be a hundred percent sure on that; no, sir, 
because they sound different on the telephone. ( 
Q. Okay. So what you're saying is that if Mickey Brand 


were to call back and say boss, are you ready to order, you can’t 
definitely tell this Court that it’s not Danny Brand, can you? 


A. If he’d be calling me all the time, then I can’t tell you , 
that. t 


Q. Well, if Mickey Brand has testified that for years he’s 
been calling you taking your orders, you can’t dispute that, can you? 
If he called back and said this is Danny’s, boss, are you ready to 
order, would you belicve that was Danny calling you? 


A. Well, not really because | met Danny and | talked to 
Danny personally, sir. t 
Q. When is the last time you saw Danny in person? 
A. Like I said, it’s been a year and a half ago, sir. 
I 
Q. Maybe even longer than that? i 
¢ 
A. I can’t say -- | wouldn’t say that, you know. 
7 
Q. Do you have a date? becau 
able | 
A No, sir, I don’t have a date. I didn’t write it down. his br 
nothit 
Q. So it’s maybe a year and a half ago is the last time you I 
saw Danny Brand; is that correct? to cle 
Micke 
A. Yes, sir. stated 
teleph 
Q. So Danny Brand hasn’t delivered anything to you for al telepk 
least a year and a half, has he? tests | 
which 


A. Not that I know of. I don’t receive all the orders. could 





sir, 


and 
an’t 


you 


he’s 
ou? 
y to 


1 to 


you 


or al 


DANNY L. BRAND 1651 
53 Agric. Dec. 1628 
Q. To your knowledge he certainly didn’t deliver anything 
during the year of 1993 to you, did he? 
A. Not to my knowledge. I didn’t see him deliver anything. 
Q. And it’s fair to say again that you’re not really sure 


whether you could recognize Mickey Brand or Danny Brand over 
the telephone if he says this is Danny, boss, are you ready to order? 
You're not really sure, are you? 


A. If he was on the telephone, | believe I could sir. 
Q. But you couldn’t do it here in person, could you? 
A, No, sir, because the voice is lower than the way he 


talked on the telephone. 
Q. Because of -- 


A. No, because of -- Danny is a chipper type person and 
he’s friendly and you know, when we talk, we, you know, sort of kick 
it around a little bit, we'll talk about anything, and then give me the 
order, so it’s not as formal as it is here, I would say. 


The ALJ held that the testimony of Carlton Gresham was "not conclusive 
because he placed such orders over the telephone and because he was not 
able here in court to clearly distinguish the voice tones of the applicant and 
his brother" (Tr. 124). The ALJ’s discounting of Gresham’s testimony had 
nothing to do with his demeanor. 

I disagree with the ALJ’s conclusion that Carlton Gresham was not able 
to clearly distinguish between the voice tones of the applicant and his brother, 
Mickey. In the first place, the test was not a valid test because Mr. Gresham 
stated that he could identify Respondent Danny L. Brand’s voice on the 
telephone. To conduct a valid test, the test should have been done by 
telephone. Moreover, although Mickey Brand’s voice was used on both of the 
tests conducted at the hearing, and Carlton Gresham was asked to identify 
which one was Danny L. Brand, he did not identify either. He stated that he 
could not identify Danny L. Brand in the test "because the voice is lower than 
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the way he talked on the telephone" (Tr. 91). Hence, from my reading of the 
record, Carlton Gresham passed the (invalid) test 100%, and his testimony 
should be afforded considerable weight. 

I heavily discount the testimony of Mickey Brand that he, rather than 
Respondent, dealt with Carlton Gresham for two reasons. First, Mickey 
Brand is not a disinterested witness, but, rather, is the brother of Respondent. 
Second, Mickey Brand works for Respondent’s new business, which is seeking 
a license (Tr. 69-71, 97-98). Accordingly, he has a strong motive not only to 
protect his brother but, also, himself. 

Moreover, Mickey Brand’s testimony as to his conversations with Carlton 


Gresham changed significantly after he heard the testimony of Carlton! 


Gresham. Specifically, before Mickey Brand heard Carlton Gresham’s 
testimony, he testified (Tr. 71-72) (emphasis added): 


Q. Now, as far as contact with Mr. Gresham, you don’t 
know whether Danny speaks to Mr. Gresham now or not, do you 
know? 

A. I wouldn’t know that, what he does. If Mr. Gresham 


calls an order in, if he beeps me, then / call and say this is Danny’s, 
and he says let me give you an order. He don’t say hey, how are you 
doing or you don’t get into that, just like no customer does. It’s just 
strictly business. 


Q. Is the way you take orders through that beeper, is that 
the way you do it now? 


A. That’s correct. 


Q. And was that the way you did it when Tracy’s business 
was in operation? 


A. That’s correct. 
Q. So it hasn’t changed any? 
A. None. 
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However, after Mickey Brand heard Carlton Gresham testify that 
Danny Brand always said, "boss, you ready to order" (Tr. 88), and that "Danny 
is a chipper type person and he’s friendly and you know, when we talk, we, 
you know, sort of kick it around a little bit, we’ll talk about anything, and then 
give me the order, so it’s not as formal as it is here, I would say" (Tr. 91-92), 
Mickey Brand changed his testimony on his second appearance at the 
proceeding to say that he, Mickey Brand, also used the same expression, "boss, 
you ready to order," and then asked, “how are you doing." Specifically, Mickey 
Brand testified on his second appearance (Tr. 95-96) (emphasis added): 


BY MR. SEXTON: 


Q. Did you just hear the testimony of Carlton Gresham? 
A. Yes, sin, 

©. Do you know Carlton Gresham? 

A. Yes, sir. 

Q. When Carlton Gresham beeps your company, who 


returns his telephone call? 
A. I usually do. 


Q. Have you ever seen Danny Brand return a telephone 
call of his? 


A. No, sir. 


Q. And when you return the call, do you say boss, are you 
ready to order? 


A. I say boss, you ready to order, and then I say how are you 
doing. 


As shown above, before Mickey Brand heard Carlton Gresham’s 
testimony, Mickey Brand said that his calls with Gresham were "just strictly 
business" (Tr. 71-72), and that you “don’t get into" discussions as to "how are 











1654 PERISHABLE AGRICULTURAL COMMODITIES ACT 


you doing" (Tr. 71). It is quite obvious that Mickey Brand’s testimony on his 
second appearance was tailored to fit Carlton Gresham’s testimony. 

Other strong evidence, not contradicted in the record, shows 
Respondent’s "affiliation" with his wife’s produce business. This consists of an 
offer of proof by Complainant, which I consider as a part of the evidence. 
The Department’s Rules of Practice Governing Formal Adjudicatory 
Proceedings Instituted By The Secretary Under Various Statutes provide (7 
CFR. § 1.141(g)(7)): 


(7) Offer of proof. Whenever evidence is excluded by the Judge, 
the party offering such evidence may make an offer of proof, which 
shall be included in the transcript. The offer of proof shall consist 
of a brief statement describing the evidence excluded. If the 
evidence consists of a brief oral statement, it shall be included in the 
transcript in toto. If the evidence consists of an exhibit, it shall be 
marked for identification and inserted in the hearing record. In 
either event, the evidence shall be considered a part of the transcript 
and hearing record if the Judicial Officer, upon appeal, decides the 
Judge’s ruling excluding the evidence was erroneous and prejudicial. 
If the Judicial Officer decides the Judge’s ruling excluding the 
evidence was erroneous and prejudicial and that it would be 
inappropriate to have such evidence considered a part of the hearing 
record, the Judicial Officer may direct that the hearing be reopened 
to permit the taking of such evidence or for any other purpose in 
connection with the excluded evidence. 


Under the Rules of Practice, a copy of which was supplied to Respondent 
by the Hearing Clerk’s letter of April 20, 1994, the evidence stated in an offer 
of proof “shall be considered a part of the transcript and hearing record if the 
Judicial Officer, upon appeal, decides the Judge’s ruling excluding the 


evidence was erroneous and prejudicial." 7 C.F.R. § 1.141(g)(7); In 7 


Carpenito Bros., 46 Agric. Dec. 486, 501-03 (1987), aff'd, 851 F.2d 1500 (D.C. 
Cir. 1988) (Table) (text in WESTLAW); In re Livestock Marketers, Inc., 35 
Agric. Dec. 1552, 1561 & n.5 (1976), aff'd per curiam, 558 F.2d 748 (Sth Cir 
1977), cert. denied, 435 U.S. 968 (1978). 

In the present case, the ALJ erroneously and prejudicially excluded 
significant evidence showing Respondent’s affiliation with his wife’s produce 
business. The erroneous exclusion and offer of proof are as follows (Tr 
41-42): 





Respc 
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n_ his BY MR. STANTON: 

hows Q. Mr. Brand, during the operation of Danny’s Produce, a 
of an company owned by your wife, were there occasions when you 
ence. discussed the business with your wife, how the business was 
atory proceeding? 

de (7 


MR. SEXTON: Well, Judge, I have to object to the 
relevancy of that question. I would certainly guess that a husband 
might discuss with his wife how their’ business is going. That has 


l no bearing as to whether or not he was an employee or whether or 
L not he violated any order of the department. 

, THE COURT: [Il sustain the objection. 

i MR. STANTON: Your Honor, I'd like to be heard on 
t that objection. The fact is, the definition of affiliation as established 
> in the very least the SEL Produce case is that it’s a very, very broad 
. term and it covers any kind of connection with the licensee. And 
: any kind of advice as to how to run the business, that could be 
considered affiliation. And Id like to ask this witness exactly what 
} kind of communications he had with his wife. I think it’s very 
1 relevant to establish the broad affiliation that he might have had 
n with his wife’s business. 

THE COURT: Counsel, I don’t believe we’re going to 
ndent get into an explanation of what kind of communications the witness 
| offer has had with his wife. 
if the 
g the MR. STANTON: Your Honor, I’d like to make an 
In re offer of proof then that what I believe the questions would elicit. 
(D.C 
c., 35 THE COURT: The rules permit that. 

h Cir 
cluded 
oduct 
IS (Tr “The reference to "their" business by Respondent’s counsel is apparently a Freudian slip. 


Respondent’s position is that Danny's Produce Co. was solely his wife’s business, and he was not 
even affiliated with the business. 
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MR. STANTON: I believe that the questions would 
elicit that Danny Brand discussed the progress of his wife’s business 
with her, he gave her advice to how to do things, how to run the 
business, and he probably gave her advice as to what purchases and 
sales to make. 


And in my view, Your Honor, in the view of the 
complainant, that is affiliation. 


THE COURT: Thank you, counsel. 


The fact that Respondent discussed his wife’s business with her, gave her 
advice on how to do things, and advice as to what purchase and sales to make 
shows clearly that he was employed by his wife, within the scope of the 
statutory definition, which includes "any affiliation ... with the business 
operations of a licensee, with or without compensation" (7 U.S.C. § 499a(10)). 
It would be difficult to imagine more significant affiliation with a produce 
licensee than the giving of advice on the business, including advice as to what 
purchases and sales to make. The objection was clearly unwarranted. 
Sustaining the objection was erroneous and prejudicial. I do not believe "that 
it would be inappropriate to have such evidence considered a part of the 
hearing record" (7 C.F.R. § 1.141(g)(7)) because Respondent’s counsel was 
undoubtedly aware of Respondent’s business discussions with his wife on a 
routine basis, which presumably prompted his objection. In any event, after 
he heard the offer of proof, if he did not regard it as accurately expressing the 
discussions between Respondent and his wife, he could have had Respondent 
testify to the contrary. Instead, he asked no question of Respondent with 
respect to this area. Accordingly, | see no reason to remand the hearing for 
the purpose of receiving this evidence; but, rather, I will rely on the evidence 
consisting of the offer of proof as a part of the transcript and hearing record. 

Another circumstance that supports the view that Respondent was 
affiliated with his wife’s produce firm is the vacillating testimony by his 
brother, Mickey Brand, as to when Mickey worked for his wife and when 
Mickey worked for Respondent. Mickey’s testimony as to when he worked 
for Respondent and when he worked for Respondent’s wife bounced back and 
forth like a ping-pong ball. Specifically, he testified (Tr. 69-71, 97-98) 
(emphasis added): 
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Q. Mr. Brand, tell me who are you employed by now at the 
present time? 


A. Danny’s Food Service. 

Q. And Danny’s Food Service is Danny L. Brand doing 
business as Danny’s Food Service; correct? 

A. That’s correct. 

Q. Now, when did you start doing business or being 


employed by Danny’s Food Service? 


A. In 1993. 

Q. 1993. When in 1993? 

A. Let’s see? The end -- 94. 

Q. Excuse me, I didn’t hear that. 

A. Right here, the end of ’93. 

Q. The end of ’93? And prior to that time where were you 
employed? 

A. I was employed through Tracy Brand. 

Q. So you were employed for Tracy Brand until her license 


was revoked in March of ’93° 


A. That’s correct. 
Q. So you weren’t employed by her after that point, were 
you? . 


A. No, sir. 
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Q. So how were you employed between March of ’93 and the 
end of ’93? 


A. Danny’s Food Service. 

Q. So in March of ’93 you started working for Danny’s Food 
Service? 

A. That’s correct. 

Q. Now, when you spoke to Mr. Gresham, as you testified, 


and dropped off produce to him once a week, that was when you 
were working for Danny’s Produce, which is Tracy Brand; right? 


A. I’m still dropping produce every week. 

Q. So your relationship with Mr. Gresham hasn’t changed? 
A. Not at all. 

Q. As between the company that you worked for owned by 


Trac[y] and the present, your present employer, Danny? 
A. That’s correct. 


Q. Now, after March of ’93 -- after March of ’93 Danny 
Brand has been your employer, as you stated? 


A. That’s correct. 


BY MR. STANTON: 


Q. Do you recall, Mr. Brand, when I asked you how long 
Danny’s Food Service had been in existence, you initially told me 
earlier in the day that you’ve been working for Danny’s Food Service 
since the late part of 1993. Isn’t that true, under my cross- 
examination? 
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” A. You asked me how long he had been in business. J told 
you I worked for Tracy Brand ever since 1993. 
Q. And you told me that in late 1993 you started working for 
Danny’s Food Service, Danny Brand; isn’t that true? 
od 
A. That was 794. 
Q. Okay. Now you're saying it’s 94 you started working for 
Danny’s Food Service, Danny Brand, but then -- 
-d, a 
ies A. You asked -- 
Q. I asked you about when you stopped working for Tracy 
Brand to Danny’s Produce, and you told me when her license was 
revoked in March of 1993; isn’t that right? 
1? 
A. Yes, sir. 
Q. Then you told me at that point you immediately started 


by working for Danny Brand and Danny’s Food Service? 


A. No, I didn’t say Danny Brand. I said Danny’s Food 
Service. 
ny Q. Excuse me? 
A. Danny’s Food Service. 
Q. In March of 1993? 
A. Tracy had Danny’s Produce. 
Q. Right. So did you start working for Danny’s Food Service 
ng | i” March of ’93? 
ne - 
m A. March of ’93. 
SS- 
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If there had been a clear-cut break between the time Mickey Brand 
worked for Respondent’s wife, and when he worked for Respondent, he would 
not have had such difficulty in testifying as to when he worked for each. 

As to all of the factual issues in this case, I note that Respondent’s wife, 
Tracy Brand, was present at the hearing (Tr. 104-05), but did not testify. I 
infer that her testimony would have been adverse to Respondent’s position 
here, under the settled principle that has been followed in many proceedings 
before this Department,° and which has also been followed in many judicial] 


‘E.g., In re Micheal McCall, 52 Agric. Dec. 986, 1010-11 (1993); In re Dean Reed (Decision 
as to Dean Reed & Pete Donathan), 52 Agric. Dec. 90, 106-07 (1993), appeal docketed, No. 
93-9535 (10th Cir. June 4, 1993); In re David R. Hostetter, 52 Agric. Dec. 340, 359-62 (1993), 
appeal docketed, No. 93-3362 (3d Cir. Mar. 30, 1993); Jn ‘re Murray Meat, 51 Agric. Dec. 266, 
281-84 (1992); Jn re Terry Horton, 50 Agric. Dec. 430, 447, 450, 454-55 (1991); In re Sid Goodman | 
& Co., 49 Agric. Dec. 1169, 1188 (1990), affd per curiam, 945 F.2d 398 (4th Cir. 1991) (Table) 
(text in WESTLAW), printed in SO Agric. Dec. 1839 (1991), cert. denied, 112 S.Ct. 1585 (1992); 
In re Sam Odom, 48 Agric. Dec. 519, 529-30 (1989); In re Modesto Mendicoa, 48 Agric. Dec. 409, | 
420-22 (1989); In re Great American Veal, Inc.. 48 Agric. Dec. 183, 224-25 (1989), aff'd, 891 F.2d) 
281 (3d Cir. 1989) (unpublished); Jn re McQueen Bros. Produce Co., 47 Agric. Dec. 1611, 1612-13} 
(1988) (order denying reconsideration), affd, 916 F.2d 715 (7th Cir. 1990) (Table) (text in| 
WESTLAW); In re Murfreesboro Livestock Market, Inc., 46 Agric. Dec. 1216, 1229-30 (1987); In } 
re Corn State Meat Co., 45 Agric. Dec. 995, 1018-19 (1986); In re Farmers & Ranchers Livestock 
Auction, Inc., 45 Agric. Dec. 234, 255-56 (1986); In re James Grady, 45 Agric. Dec. 66, 108-09 | 
(1986); In re Haring Meats and Delicatessen, Inc.. 44 Agric. Dec. 1886, 1909-10 (1985); Jn re 
George W. Saylor, 44 Agric. Dec. 2238, 2487-89 (1985) (decision on remand); Jn re Dr. Dane O. | 
Petty, 43 Agric. Dec. 1406, 1425-28 (1984). aff'd. No. 3-84-2200-R (N.D. Tex. June 5, 1986); Jn 
re Jarosz Produce Farms, Inc., 42 Agric. Dec. 1505, 1509-10 (1983); Jn re Leon Farrow, 42 Agric. 
Dec. 1397, 1419 n.7 (1983), aff'd in part and rev'd in part, 760 F.2d 211 (8th Cir. 1985) (merits 
affirmed; suspension reversed); Jn re Maues Livestock Auction Market, Inc., 42 Agric. Dec. 81, 
101-02, aff'd, 721 F.2d 1125, 1130 (7th Cir. 1983); In re Eldon Stamper, 42 Agric. Dec. 20, 32 n.4 
(1983), aff'd, 722 F.2d 1483 (9th Cir. 1984); Jn re De Graaf Dairies, Inc., 41 Agric. Dec. 388, 402- 
03 (1982), aff'd, No. 82-1157 (D.N.J. Jan 24. 1983), aff'd mem., 72S F.2d 667 (3d Cir. 1983); In 
re King Meat Co., 40 Agric. Dec. 1468, 1507 (1981). aff'd, No. CV 81-6485 (C.D. Cal. Oct. 20, 
1982), remanded, No. CV 81-6485 (C.D. Cal. Mar. 25, 1983) (to consider newly discovered 
evidence), order on remand, 42 Agric. Dec. 726 (1983), affd, No. CV 81-6485 (Aug. 11, 1983) 
(original order of Oct. 20, 1982, reinstated nunc pro unc), aff'd, 742 F.2d 1462 (9th Cir. 1984) 
(unpublished); Jn re Great Western Packing Co., 39 Agric. Dec. 1358, 1363-64 (1980), aff'd, No. 
CV 81-0534 (C.D. Cal. Sept. 30, 1981); /n re Dr. John Purvis, 38 Agric. Dec. 1271, 1276-77 (1979); 
In re Zelma Wilcox, 37 Agric. Dec. 1659, 1666-67 (1978); Jn re Central Ark. Auction Sale, Inc., 37 
Agric. Dec. 570, 586-87 (1977), aff'd, 570 F.2d 724 (8th Cir.) (2-1 decision), cert. denied, 436 U.S. 
957 (1978); In re Arab Stock Yard, Inc., 37 Agric. Dec. 293, 305, aff'd mem., 582 F.2d 39 (Sth Cir. 
1978); In re C.D. Burrus, 36 Agric. Dec. 1668, 1686-87 (1977), aff'd per curiam, 575 F.2d 1258 (8th 
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proceedings.° "It is certainly a maxim that all evidence is to be weighed 
according to the proof which it was in the power of one side to have produced 
and in the power of the other to have contradicted.". Lord Mansfield, in 
Blatch v. Archer, Cowp. 66, quoted with approval in Wigmore, EVIDENCE § 
285 (3d ed. 1940). 

Respondent’s counsel, in his closing argument to the ALJ, "found it 
rather curious that Mr. Stanton [Complainant’s counsel] didn’t call this vital 
witness [Tracy Brand] to stand up and testify (Tr. 104-05). I do not find it at 
all curious that Complainant’s counsel did not call Respondent’s wife as a 
witness. But, as stated above, 1 regard it as significant that Respondent’s 
counsel did not call Respondent’s wife to testify, notwithstanding the fact that 
she came to the hearing, and Respondent’s counsel had "intended to call her" 


(Tr. 104). 
The foregoing analysis of the facts shows that Respondent was 
"employed" by his wife (which includes “any affiliation . . . with the business 


operations of a licensee, with or without compensation" (7 U.S.C. § 499a(10))) 
after the period in which she had been notified that she was prohibited from 
employing Danny L. Brand without a surety bond approved by Complainant. 
Those are the only facts I am relying on for the Order in this case. However, 


‘(...continued) 

Cir. 1978); In re DeJong Packing Co.. 39 Agric. Dec. 607, 637-38 (1977), aff'd. 618 F.2d 1329 (9th 
Cir.) (2-1 decision), cert. denied, 44Q U.S. 1061 (1980); Jn re Eric Loretz, 36 Agric. Dec. 1087, 
1100-01 (1977); In re Livestock Marketers, Inc., 35 Agric. Dec. 1552, 1558 (1976), affd per curiam, 
558 F.2d 748 (Sth Cir. 1977), cert. denied. 435 U.S. 968 (1978): In re Edward Whaley, 35 Agric. 
Dec. 1519, 1522 (1976); In re Ludwig Casca, 34 Agric. Dec. 1917, 1929-30 (1975); In re Braxton 
M. Worsley, 33 Agric. Dec. 1547, 1571-72 (1974); In re Trenton Livestock, Inc., 33 Agric. Dec. 499, 
514 (1974), affd per curiam, 510 F.2d 966 (4th Cir. 1975) (unpublished); Jn re J.A. Speight, 33 
Agric. Dec. 280, 300-01 (1974); In re Sy B. Gaiber & Co., 31 Agric. Dec. 474, 499 (1972). 


°2 Wigmore, EVIDENCE §§ 285-91 (3d ed. 1940); United States v. Di RE, 332 U.S. 581, 593 
(1948); Interstate Circuit v. United States, 306 U.S. 208, 225-27 (1939); Kirby v. Tallmadge, 160 U.S. 
379, 383 (1896); Karavos Compania, Etc. v. Atlantica Export Corporation, 588 F.2d 1, 9-10 (2d Cir. 
1978); International Union v. NLRB, 455 F.2d 1357, 1362-70 (D.C. Cir. 1971); Milbank Mut. Ins. 
Co. v. Wentz, 352 F.2d 592, 597 (8th Cir. 1965); Cromling v. Pittsburgh & Lake Erie R.R. Co., 327 
F.2d 142, 148-49 (3d Cir. 1963); Hoffman v. CIR, 298 F.2d 784, 788 (3d Cir. 1962); Illinois Central 
RR. Co. v. Staples, 272 F.2d 829, 834-35 (8th Cir. 1959); Neidhoefer v. Automobile Ins. Co. of 
Hartford, Conn., 182 F.2d 269, 270-71 (7th Cir. 1950); Bowles v. Lentin, 151 F.2d 615, 619 (7th 
Cir.), cert. denied, 327 U.S. 805 (1946): Longini Shoe Mfg. Co. v. Ratcliff, 108 F.2d 253, 256-57 
(C.C. P.A. 1939); NLRB v. Remington Rand, Inc., 94 F.2d 862, 867-68 (2d Cir.), cert. denied, 304 
U.S. 576 (1938). 
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I note, in passing, that the entire record in this proceeding gives rise to the 
inference that Tracy L. Brand d/b/a Danny’s Produce Co. was nothing more 
than a stratagem or conduit to enable Respondent to circumvent the 
employment restrictions resulting from the proceeding against his firm, Gold 
Coast Produce Co., Inc. (Finding 2). His wife, who had never previously "had 
a produce business" (Tr. 21), became licensed just 19 days after the effective 
date of the Order as to Respondent’s Gold Coast Produce Co., Inc. (Finding 
3). The record does not show when she applied for the license, but in view 
of the time that it takes to process a license application, she most likely 
applied for her license even before, or very soon after, Respondent’s 
employment restrictions started on January 5, 1991 (Finding 2). Previously, 
Tracy Brand had only been a bookkeeper for another produce firm, and had 
only done a little sales work (Tr. 20-21). She did not use her own name in 
which to do business but, rather, used Respondent’s name: "Danny’s Produce 
Co." (Finding 3). When Complainant brought an action against Respondent’s 
wife for employing Respondent without a surety bond, after notice from 
Complainant as to the requirement for a surety bond, she consented to an 
order revoking her license (Finding 3), which became effective March 29, 1993 
(CX 4), just shortly after Respondent’s 2-year employment bar ended. 
Respondent testified that he and his wife did not care "if she got suspended 
or she didn’t or whatever because she never intended to get back in the 
produce business ever" (Tr. 28). It seems that her interest in running a 
produce business ended when Respondent’s 2-year employment bar ended. 
However, as stated at the outset of this paragraph, this inference forms no 
basis for my Order in this case. 

We come now to an issue that, logically, should come first. I am 
discussing it last because it is an issue of first impression in this Department, 
and I have found no case squarely in point in other fields. The issue is 
whether Respondent Danny L. Brand is barred under the doctrine of res 
judicata or collateral estoppel from contesting the fact of his employment by 
his wife, in view of the Consent Decision and Order signed by her admitting 
that she employed Respondent, without a surety bond, after receiving notice 
from Complainant as to the surety bond requirement. The fact that res 
judicata principles apply to administrative proceedings was settled in United 
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‘ates v. Utah Construction & Mining Co., 384 U.S. 394, 421-22 (1966),’ in 
ch the Court stated: 


Occasionally courts have used language to the effect that res judicata 
principles do not apply to administrative proceedings, but such 
language is certainly too broad. When an administrative agency is 
acting in a judicial capacity and resolves disputed issues of fact 
properly before it which the parties have had an adequate 
opportunity to litigate, the courts have not hesitated to apply res 
judicata to enforce repose. Sunshine Coal Co. v. Adkins, 310 U.S. 
381; Hanover Bank v. United States, 152 Ct. Cl. 391, 285 F.2d 455; 
Fairmont Aluminum Co. v. Commissioner, 222 F.2d 622; Seatrain 
Lines, Inc. v. Pennsylvania R. Co., 207 F.2d 255. See also Goldstein 
v. Doft, 236 F. Supp. 730, aff'd 353 F.2d 484, cert. denied, 383 U.S. 
960, where collateral estoppel was applied to prevent relitigation of 
factual disputes resolved by an arbitrator (footnotes omitted). 


This Department has applied the principles of res judicata in a number 
of cases. In Jn re Gerawan Co. (Decision as to Gerawan II), 50 Agric. Dec. 
1363, 1366-67 (1991), appeal docketed sub nom. Gerawan Farming, Inc. v. 
Madigan, CV F-91-625-OWW (E.D. Cal. Nov. 19, 1991), it is stated: 


A. Res Judicata. 


The term res judicata is used to denote that, in respect to the 
effect of a valid, final judgment, such a judgment, when rendered on 
the merits, is an absolute bar to a subsequent action, between the 
same parties or those in privity with them, upon the same claim or 
demand. Parklane Hosiery Co. v. Shore, 439 U.S. 322, 326 n. 5 
(1979). As the Supreme Court has stated in Commissioner v. 
Sunnen, 333 U.S. 591, 597 (1948): 


The general rule of res judicata applies to repetitious suits 
involving the same cause of action. It rests upon 
considerations of economy of judicial time and public policy 


7See generally 4 K. Davis, Administrative Law Treatise ch. 21 (2d ed. 1983); RESTATEMENT 
(SECOND) OF JUDGMENTS § 83 (1982). 
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favoring the establishment of certainty in legal relations. 


The rule provides that when a court of competent sv 
jurisdiction has entered a final judgment on the merits of a th 
course of action, the parties to the suit and their privies are di 
thereafter bound "not only as to every matter which was a 
offered and received to sustain or defeat the claim or bi 
demand, but as to any other admissible matter which might 01 
have been offered for that purpose." Cromwell v. County of 4 
Sac, 94 U.S. 351, 352. The judgment puts an end to the ai 
cause of action, which cannot again be brought into litigation al 
between the parties upon any ground whatever, absent fraud 0 
or some other factor invalidating the judgment. i 
s 

Res judicata makes a judgment conclusive on the parties as to all fe 
matters, fact and law, that were or should have been adjudicated in jt 


the proceeding.’ 


l 
) 
d 
*See Federated Dep't Stores, Inc. v. Moitie, 452 U.S. 394, 398 § 
(1981); Brown v. Felsen, 442 U.S. 127, 139 n.10 (1979); Morns v. 
Jones, 329 U.S. 545, 550-52 (1947); Heiser v. Woodnuiff, 327 U.S. 726 Cc 
(1946); Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381, 401-04 i: 
(1940); Reed v. Allen, 286 U.S. 191, 196-201 (1932); Grubb v. Public : 
Utils. Comm’n, 281 U.S. 470, 474-79 (1930); Baltimore S.S. Co. v. I 
Phillips, 274 U.S. 316, 319-25 (1927); United States v. California & 
Oregon Land Co., 192 U.S. 355, 357-60 (1904); Cromwell v. County : 
of the Sac., 94 U.S. 351, 352-60 (1877). ( 
{ 


Similarly, in Jn re Wileman Bros. & Elliott, Inc. (Decision as to Wileman 
II), 50 Agric. Dec. 1165, 1211-13 (1991), aff'd, No. CV F 90-473 OWW (E.D. 
Cal. Jan. 27, 1993), appeal docketed, No. 93-16977 (9th Cir. Mar. _, 1993), it 
is stated: 


In recent years, the courts have increasingly used the term res | 
judicata to encompass two separate legal doctrines, each of which is | 
applicable to some of petitioners’ allegations. In Kaspar Wire Works, : 
Inc. v. Leco Engineering & Machine, Inc., S75 F.2d 530, 535-36 (Sth | 
Cir. 1978), the court explained these legal principles as follows: 


‘man 
ED. 
3), it 
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The rules of res judicata, as the term is sometimes 
sweepingly used, actually comprise two doctrines concerning 
the preclusive effect of a prior adjudication. The first such 
doctrine is "claim preclusion," or true res judicata. It treats 
a judgement, once rendered, as the full measure of relief to 
be accorded between the same parties on the same "claim" 
or "cause of action." Sea Land Services, Inc. v. Gaudet, 1974, 
414 U.S. 573, 578-79, 94 S.Ct. 806, 39 L.Ed.2d 9, 17-18. See 
also discussion in Restatement Second of Judgments, p. 1 
and § 47 (Tent. Draft No. 1, 1973). When the plaintiff 
obtains a judgment in his favor, his claim "merges" in the 
judgment; he may seek no [further relief on that claim in a 
separate action. Conversely, when a judgment is rendered 
for a defendant, the plaintiffs claim is extinguished; the 
judgment then acts as a "bar." Angel v. Bullington, 1947, 330 
US. 183, 67 S.Ct. 657, 91 L.Ed. 832. Cf. Cleckner v. Republic 
Van and Storage Co., 5 Cir. 1977, 556 F.2d 766. See also 
discussion in Restatement Second of Judgments, p. 1 and 
§ 48 (Tent. Draft No. 1, 1973). Under these rules of claim 
preclusion, the effect of a judgment extends to the litigation 
of all issues relevant to the same claim between the same 
parties, whether or not raised at trial. Garner v. Giarrusso, 
5 Cir. 1978, 571 F.2d 1330 (1978); International Assoc. of 
Machinists & Aerospace Workers v. Nix, 5 Cir. 1975, 512 F.2d 
125, 131; Blanchard v. St. Paul Fire and Marine Ins. Co., 
5 Cir. 1965, 341 F.2d 351, 359. See also Restatement Second 
of Judgments, §§ 47(b) and 48 comment a (Tent. Draft No. 
1, 1973). The aim of claim preclusion is thus to avoid 
multiple suits on identical entitlements or obligations 
between the same partics, accompanied, as they would be, by 
the redetermination of identical issues of duty and breach. 


The second doctrine, collateral estoppel or "issue 
preclusion," recognizes that suits addressed to particular 
claims may present issues relevant to suits on other claims. 
[Footnote omitted.] In order to effectuate the public policy 
in favor of minimizing redundant litigation, issue preclusion 
bars the relitigation of issues actually adjudicated, and 
essential to the judgment, in a prior litigation between the 
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same parties. Harris v. Washington, 1971, 404 U.S. 55, 92 
S.Ct. 183, 30 L.Ed.2d 212. See also Restatement of 
Judgments, § 68 and Restatement Second of Judgments, 
§ 45(c) (Tent. Draft No. 1, 1973). It is insufficient for the 
invocation of issue preclusion that some question of fact or 
law in a later suit was relevant to a prior adjudication 
between the parties; the contested issue must have been 
litigated and necessary to the judgment earlier rendered. 
[Footnote omitted.] 


With regard to the question of relitigating the legality of the | 


1984-1987 assessment regulations and their attendant budget 
approvals, the relevant doctrine is claim preclusion (a/k/a merger 
and bar; true res judicata). Under the doctrine of claim preclusion, 
the Supreme Court has consistently held that "a final judgment on 
the merits of an action precludes the parties or their privies from 
relitigating issues that were or could have been raised in that action." 
Allen v. McCurry, 449 U.S. 90, 94 (1980) (emphasis added). See also 
Cromwell v. County of Sac., 94 U.S. 351, 352 (1876). This doctrine 
is applicable where the issues in the two legal actions involve the 
same "transaction" or "series of transactions" (Restatement (Second) 
of Judgments § 24), or the same factual "occurrence" (National 
Benefit Fund for Hosp. and Health Care Employees v. Presbyterian 
Hosp., 448 F. Supp. 136, 138 (S.D.N.Y. 1978)), or the "same disputed 
facts" (Lambert v. Conrad, 536 F.2d 1183, 1186 (7th Cir. 1976)), or 
where "the facts underlying . . . [the] claims are identical" (Jn re A. 
Musto Co. v. Satran, 477 F. Supp. 1172, 1176 (D. Mass. 1979)). The 
doctrine of claim preclusion is not obviated merely because, in the 
second legal action, the plaintiff seeks to assert a different legal 
theory (Expert Electric, Inc. v. Levine, 554 F.2d 1227, 1234 (2d Cir. 
1977), cert. denied, 434 U.S. 903 (1977)), or seeks a new remedy 
(Restatement (Second) of Judgments § 25). Thus, the fact that there 
is a final’® decision on the merits'’ regarding the same factual 
situation requires that the res judicata (claim preclusion) doctrine be 
applied, and that a party be prohibited from relitigating that 
situation on any legal theory in a new proceeding. 
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A decision is considered final for res judicata purposes even 
‘ though an appeal is pending in a higher court. Sherman v. Jacobson, 
247 F. Supp. 261, 268 (S.D.N.Y. 1965). 


"For res judicata purposes, even a previous holding that a court 
| lacks subject matter jurisdiction is considered as a decision on the 
merits, since this is not a curable defect. Stewart Securities Corp. v. 
Guaranty Trust Co., 597 F.2d 240, 240-43 (10th Cir. 1979). 


The only question here is whether Respondent Danny L. Brand was in 
the | "privity" with his wife, so as to be bound by the Decision and Order in the 
iget | proceeding against her. Complainant has cited no case in point as to this 
rger Specific issue, and I have found none. Without holding that a husband is at 
ion, | all times and in all circumstances in privity with his wife for the purposes of 
res judicata, it is my view that, at least in the particular circumstances of this 


t on 

aa case, Respondent Danny L. Brand is barred by the Consent Decision and 
on." Order involving his wife. The factual situation that resulted in the revocation 
also | Of the license of Respondent's wife is identical to the factual situation alleged 
rine | in the Notice to Show Cause here. As stated in Finding 3, supra: 

the 

nd) a Tracy L. Brand, an individual doing business as Danny’s 

nal Produce Co., and the wife of Respondent, was issued PACA license 
rian number 910512 on January 24, 1991, 19 days after the effective date 

ited of the Order as to Respondent’s Gold Coast Produce Co., Inc. 

, or Tracy L. Brand consented to the issuance of a final Decision and 

» A. Order filed March 15, 1993, revoking her PACA license. In re 
The Tracy L. Brand d/b/a Danny’s Produce Co., 53 Agric. Dec. ___ 

the (Mar. 15, 1993) (CX 4). That Decision found (CX 4, pp. 2-3): 

gal 

Cir. 4 On June 15, 1992, respondent [Tracy L. 

edy Brand d/b/a Danny’s Produce Co.] received complainant’s 

eve letter stating that she was prohibited from employing Danny 

ual L. Brand, as defined in section 1(10) of the PACA (7 U.S.C. 

“a § 499a(10)), without a surety bond approved by complainant 

hat due his association with a produce firm that had been found, 


in the order effective January 5, 1991, to have committed 
willful, flagrant and repeated violations of section 2 of the 
PACA (7 USS.C. § 499b). 
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5. After receiving complainant’s letter on 
June 15, 1992, respondent [Tracy L. Brand d/b/a Danny’s 
Produce Co.] has continued to employ Danny L. Brand 
without a surety bond approved by complainant. 


6. Respondent’s employment of Danny L. 
Brand without a surety bond approved by complainant, 
following her receipt of complainant’s letter on June 15, 
1992, was in willful and flagrant violation of section 8(b) of 
the PACA (7 U.S.C. § 499h(b)). 


I regard as significant the fact that Respondent is the one who negotiated 
the consent settlement relating to his wife’s firm with Complainant’s counsel 
(Tr. 21-38). Cf. 46 Am. Jur. 2d Judgments § 572 (1969) (attorney may be 
barred by res judicata). Respondent admitted that he discussed his wife’s case 
with Complainant’s counsel over the telephone (Tr. 21-22). Respondent 
admitted that Complainant’s counsel "never spoke to Tracy Brand," because 


Respondent admitted that he received the letter from Complainant’s counsel 
(Tr. 23), which states in its entirety (CX 3, p. 1): 


Mr. Danny L. Brand 
P. O. Box 2126 
Forest Park, Georgia 30051 


Dear Mr. Brand: 


Subject: In re Tracy L. Brand d/b/a Danny’s Produce Co. 
PACA Docket No. D-93-520 


This is in reference to our February 12, 1993, telephone conversation 
regarding the above case, in which the Fruit and Vegetable Division, 
P.A.C.A. Branch, alleges that your wife unlawfully employed you, as 
defined in the Perishable Agricultural Commodities Act, while you 
were subject to employment restriction. In that conversation, you 
indicated that your wife would be interested in signing a consent 
decision revoking her PACA license, rather than proceeding to a 
formal hearing. 


"[s]he was out of town when [Complainant’s counsel] called" (Tr. 23). | 


addressed to Respondent relating to his wife’s Consent Decision and Order | 


rs 
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I have prepared and enclose an order entitled "Decision Without 
Hearing by Reason of Consent," prepared for your wife’s signature. 
It provides for the revocation of her PACA license, as discussed 
above. Please return the signed order to me as quickly as possible 
so that the remaining signatures can be affixed and the order filed. 


Sincerely, 
/s/ 


ANDREW Y. STANTON 
Attorney for Complainant 
Trade Practices Division 

Office of the General Counscl 
U.S. Department of Agriculture 
Room 2446, South Building 
Washington, D.C. 20250-1400 


Enclosure 


Respondent admitted that, "I just took it [the Consent Decision and 
Order] in, she [Tracy Brand] signed it, | took it back and mailed it back to 
you [Complainant’s counsel]" (Tr. 28). 

Respondent contends that neither he nor his wife read the letter or the 
Consent Decision and Order (Tr. 23-28). I find that so incredible, at least as 
to Respondent Danny L. Brand, that it is entirely unbelievable. In fact, it 
casts doubt on all of his testimony at the hearing. The letter is extremely 
short, consisting of just two paragraphs. It is totally unbelievable that 
Respondent did not read the letter. Similarly, the Consent Decision and 
Order is only four pages, with the last page consisting almost entirely of 
signature lines. I find it incredible, and do not believe, that Respondent 
Danny L. Brand did not read the Consent Decision and Order. In any event, 
however, he admittedly (i) negotiated the consent settlement with 
Complainant’s counsel, (ii) took the consent settlement to his wife to be 
signed by her, and (iii) mailed the consent settlement back to Complainant’s 
counsel. In these circumstances, in addition to the fact that the license of 
Respondent’s wife was revoked because of her employment of Respondent, 
without the required surety bond, which is the identical basis for the present 
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Notice to Show Cause, I conclude that Respondent is in privity with his wife 
for the purposes of res judicata as to that particular consent settlement. 
Respondent testified (Tr. 22): 


Never did I know that it [the Consent Decision and 
Order] would come back to, you know, haunt me from getting a 
license again or I -- neither one of us would have signed it, that’s for 
sure. 


That is entirely believable, and explains why the Consent Decision and 
Order was signed. I am sure that Respondent read the Consent Decision and 
Order, and had his wife sign it only because it never occurred to them that it 
would affect his getting a license again. However, in my view, res judicata 
precludes Respondent from contesting the identical factual issues as to his 
employment by his wife without the required surety bond. 

For the foregoing reasons, Respondent has engaged in practices of a 
character prohibited by the PACA by virtue of his unlawful employment by 
his wife, Tracy L. Brand, which had the effect of circumventing the 
employment restrictions imposed upon Respondent as a result of the 
January 5, 1991, Decision and Order against Gold Coast Produce Co., Inc. 

The employment restrictions were imposed upon Respondent, by 
operation of law, because his license was revoked when he failed to pay 
promptly $415,531.94 for produce (Finding 2). Congress determined that, in 
such circumstances, Respondent must be barred from all employment in the 
produce industry for 1 year, and during the second year, he may be employed 
in the produce industry only if the employing licensee maintains a surety bond 
satisfactory to the Secretary (7 U.S.C. § 499h(b)). Congress determined that 
such employment restrictions are necessary to achieve the purpose of the Act. 
The purpose of the PACA is stated in Tri-County Wholesale Produce Co. v. 
USDA, supra, 822 F.2d at 163, as follows: 


Congress enacted PACA in 1930 in an effort to assure business 
integrity in an industry thought to be unusually prone to fraud and 
to unfair practices. A later Congress summarized the purpose of the 
Act succinctly: 


[PACA] was enacted in 1930 for the purpose of providing a 
measure of control and regulation over a branch of industry 
which is engaged almost exclusively in interstate commerce, 
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which is highly competitive, and in which the opportunities 
for sharp practices, irresponsible business conduct, and 
unfair methods are numerous. The law was designed 
primarily for the protection of the producers of perishable 
agricultural products—most of whom must entrust their 
products to a buyer or commission merchant who may be 
thousands of miles away, and depend for their payment upon 
his business acumen and fair dealing—and for the protection 
of consumers who frequently have no more than the oral 
representation of the dealer that the product they buy is of 
the grade and quality they are paying for. (S. Rep. 2507, 
84th Cong., 2nd Sess. 3 (1956)). 


As this court has stated previously, “the goal of [PACA is] that 
only financially responsible persons should be engaged in the 
businesses subject to the Act." Finer Foods Sales Co., Inc. v. Block, 
708 F.2d 774, 782 (D.C. Cir. 1983), citing Zwick v. Freeman, 373 F.2d 
110, 117 (2d Cir.), cert. denied, 389 U.S. 835, 88 S.Ct. 43, 19 L.Ed.2d 
96 (1967), quoted in Marvin Tragash Co. v. United States Dep’t of 
Agric., 524 F.2d 1255, 1257 (Sth Cir. 1975). To this end, PACA 
requires dealers in perishable agricultural commodities to obtain 
licenses from the Secretary of Agriculture. 


Respondent’s practices of a character prohibited by the Act jeopardized 
the produce industry by not having in effect the surety bond deemed by 
Congress to be necessary, in the circumstances here. For the foregoing 
reasons, I find that Respondent is unfit to engage in the business of a 
commission merchant, dealer, or broker because, prior to the date of the filing 
of the application, he engaged in the foregoing practices of a character 
prohibited by the Act. Accordingly, pursuant to section 4(d) of the PACA 
(7 U.S.C. § 499d(d)), the Order below is issued. 


Order 
Complainant’s refusal to approve Respondent’s March 25, 1994, license 


application and issue a PACA license to Respondent was justified and is 
hereby upheld. 
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In re: D.W. PRODUCE, INC. 
PACA Docket No. D-94-555. 
Decision and Order filed October 7, 1994. 


Failure to make full payment promptly - Willful, flagrant and repeated violations - Liceny 
revocation. 


Judge Bernstein revoked respondent’s PACA license for failure to make full payment prompth 
for perishable agricultural commoditics. Respondent’s violations were repeated because the 
occurred fifty-six times, and flagrant because of the number of violations, the amount of mone 
involved, and the length of the time period during which the violations occurred. Becaug' 
Respondent clearly operated in carcless disregard of the payment requirements of the Act, the 
violations were also willful. 


John Vos. for Complainant. 
Paul Gentile. New York. NY. for Respondent. 
Decision and Order issued by Edwin S. Bernstein, Administrauve Law Judge. 


This proceeding was initiated by a Complaint filed on July 6, 1994, 
against D.W. Produce, Inc., by the Acting Director, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Department of 
Agriculture. This proceeding was brought pursuant to the provisions of the 
Perishable Agricultural Commodities Act, 1930, as amended (7 U.S.C. § 499a 
et seq.; hereinafter the Act), the Regulations promulgated pursuant to the Act 
(7 C.F.R. §§ 46.1 through 46.45), and the Rules of Practice Governing Formal 
Adjudicatory Administrative Proccedings Instituted by the Secretary (7 C.F.R. 
§§ 1.130 through 1.151; hereinafter the "Rules of Practice"). The Complaint 
alleges that D.W. Produce, Inc., violated section 2 of the Act (7 U.S.C. § 
499b) by failing to make full payment promptly of the agreed purchase prices 
for fifty-six lots of perishable agricultural commodities, for a total of 
$240,859.45. 

An oral hearing was to be held on October 6, 1994, before me in New 
York, New York. Complainant is represented by John P. Vos, Esq., Office 
of the General Counsel, U.S. Department of Agriculture, Washington, DC 
20250. Respondent is represented by Paul Gentile, Gentile and Dickler, 15 
Maiden Lane, New York, New York 10038. 


Pertinent Statutory Provisions 


1. Sec. 2(4) (7 U.S.C. § 499b). 
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} It shall be unlawful in or in connection with any transaction in 
interstate or foreign commerce-- 


Liceny 


(4) For any commission merchant, dealer, or broker to make, for 
romptif fraudulent purpose, any false or misleading statement in 
se they connection with any transaction involving any perishable agricultural 
‘monef commodity which is received in interstate or foreign commerce by 
3ecaus® such commission merchant, or bought or sold, or contracted to be 
Me bought, sold, or consigned, in such commerce by such dealer, or the 
purchase or sale of which in such commerce is negotiated by such 
broker; or to fail or refuse truly and correctly to account and make 
full payment promptly in respect of any transaction in any such 
commodity to the person with whom such transaction is had; or to 
fail, without reasonable cause, to perform any specification or duty, 
express or implied, arising out of any undertaking in connection with 
any such transaction; or fail to maintain the trust as required under 
Section S(c); 


1994 
etable 
nt of 
of the 
> 499, 
ie Act 
ormal 
>.F.R. 
plaint 
.C. § 
prices 
al of 


2. Sec. 4(a) (7 US.C. § 499d). 

(a) Whenever an applicant has paid the prescribed fee the 
Secretary, except as provided elsewhere in this Act, shall issue to 
such applicant a license, which shall entitle the licensee to do 
business as a commission merchant and/or dealer and/or broker 
unless and until it is suspended or revoked by the Secretary in 
accordance with the provisions of this Act, or is automatically 
suspended under section 7(d) of this Act, but said license shall 
automatically terminate on any anniversary date thereof unless the 
annual fee has been paid: Provided, That notice of the necessity of 
paying the annual fee shall be mailed at least thirty days before the 
anniversary date: Provided, further, That if the annual fee is not 
paid by the anniversary date the licensee may obtain a renewal of 
that license at any time within thirty days by paying the fee provided 
in section 3(b), plus $5, which shall be deposited in the Perishable 
Agricultural Commodities Act fund provided for by section 3(b): 
An provided further, That the license of any licensee shall terminate 
upon said licensee, or in case the licensee is a partnership, any 
partner, being discharged as a bankrupt, unless the Secretary finds 
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upon examination of the circumstances of such bankruptcy, which he 


shall examine if requested to do so by said licensee, that such 7 
circumstances do not warrant such termination; 
res} 
3. Sec. 8(a) (7 U.S.C. § 499h). Banc 
(a) Whenever (a) the Secretary determines as provided in | i 
section 6 that any commission merchant, dealer, or broker has b Cir 
violated any of the provisions of section 2, or (b) any commission | hee 
merchant, dealer, or broker has been found guilty in a Federal court | 
of having violated section 14(b) of this Act, the Secretary may D. 
publish the facts and circumstances of such violation and/or, by pe 
order, suspend the license of such offender for a period not to f ¢,, 
exceed ninety days, except that, if the violation is flagrant or pu 
repeated, the Secretary may, by order, revoke the license of the A de 
offender. b Cc 
Pertinent Regulations “a 
Sec. 46.2(aa) (7 C.F.R. § 46.2). : 
‘Full payment promptly’ is the term used in the Act in specifying the | 
period of time for making payment without committing a violation | 
of the Act. ‘Full payment promptly,’ for the purpose of determining 
violations of the Act, means: “ 
A 
he 
' It 
(5) Payment for produce purchased by a buyer, within 10 days after | y, 
the day on which the produce is accepted. | é 
Pr 
Findings of Fact : 
a 


1. Respondent, D.W. Produce, Inc., is a corporation organized an 
existing under the laws of the State of New York. Its business address is 
Brooklyn Terminal Market, Brooklyn, New York 11236. ¥ 

2. At all times material herein, Respondent D.W. Produce, Inc., wai 
licensed under the provisions of the Act. License number 860102 was coal 
to Respondent on October 16, 1985. This license was suspended on July 1] 
1994, when the Respondent failed to pay a reparation award issued by the C 


el 
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Secretary. This license has been renewed annually and is next subject to 
renewal on or before October 16, 1994. 

3. David W. Ciraolo was the sole officer, director and shareholder of 
respondent D.W. Produce, Inc. David J. Ciraolo had been an officer, director 


' and shareholder of Respondent D.W. Produce, Inc., but resigned his offices 


in 1989. In a letter to the Department received in January 1994, David W. 
Ciraolo indicated that David J. Ciraolo had sold his shares of D.W. Produce, 
Inc., in 1989." 

4. During the period March 1993, through January 1994, Respondent 
D.W. Produce, Inc., purchased, received, and accepted fifty-six lots of 
perishable agricultural commodities from fifteen sellers in interstate and 
foreign commerce, but failed to make full payment promptly of the agreed 
purchased prices or balances thercof, in the total amount of $240,859.45. The 
details of these transactions are more fully set forth in paragraph three of the 
Complaint. 

5. Subsequent payments by Respondent have reduced the unpaid 
amounts to approximately $200,000. 


Conclusions of Law 


A. Introduction. 

As noted above, this is a disciplinary proceeding brought pursuant to 
sections 6 & 8 of the Act (7 U.S.C. §§ 499f & 499h). The Perishable 
Agricultural Commodities Act was enacted to regulate and control the 
handling of fresh fruits and vegetables. 71 Cong. Rec. $2163 (May 29, 1929). 
Its passage was occasioned by the severe losses that shippers and growers 
were suffering due to unfair practices on the part of commission merchants, 
dealers, and brokers. H.R. Rep. 1041, 71st Cong., 2d Sess. (1930). Its 
primary purpose was to provide a practical remedy to small farmers and 
growers who were vulnerable to the sharp practices of financially irresponsible 
and unscrupulous brokers in perishable agricultural commodities.’ Chidsey 


‘Elsewhere, David J. Ciraolo indicated that he sold his shares in 1992. 


*It also has been held that Congress intended, by enactment of the Perishable Agricultural 
Commodities Act, to establish bars to preclude all but financially responsible persons from 
engaging in the business subject to the Act. Zwick v. Freeman, 373 F.2d 110, 117 (2d Cir.), cert. 

(continued...) 
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v. Guerin, 443 F.2d 584 (6th Cir. 1971); O’Day v. George Arakelian Farms, Inc.,| 
536 F.2d 856 (9th Cir. 1976). "Accordingly, certain conduct by commission 
merchants, dealers, or brokers [was] declared to be unlawful. 7 U.S.C. § 
499b." Id. at 858. Enforcement is effectuated through a system of licensing | 
with penalties for violation. H. Rep. 1041, 71st Cong., 2d Sess. (1930) 3. See, 
also, George Steinberg and Son, Inc. v. Butz, 491 F.2d 988 (2d Cir.), cert. 
denied, 419 U.S. 830 (1974). 

This proceeding has several purposes: first, its purpose is to determine 
whether Respondent D.W. Produce, Inc., did violate section 2(4) of the Act 
(7 U.S.C. § 499b(4)); and second, if it is determined that such violations did 
occur, to further determine what sanction should issue as a consequence 
thereof. These issues are dealt with seriatim below. 

B. Respondent D.W. Produce, Inc., Violated the Act. 

Section 2(4) of the Act (7 U.S.C. § 499b(4)) makes it unlawful, inter alia, 
for any commission merchant, dealer, or broker’ to fail to "make full payment 
promptly" of its obligations with regard to transactions involving perishable 
agricultural commodities made in interstate commerce. Insofar as is pertinent 
here, “full payment promptly" is declined by the Department (7 C.F.R. § 
46.2(aa)(5)) as requiring payment of the agreed purchase prices for produce 
within 10 days after the day on which the produce is accepted. Complainant 
alleges that the Respondent D.W. Produce, Inc., violated the Act and the 
Regulations by failing to make full and prompt payment of the agreed 
purchase prices with respect to the fifty-six transactions involving perishable 
agricultural commodities in interstate or foreign commerce, for a total of 
$240,859.45. : 

Gary M. Nefferdorf, a marketing specialist with Complainant’s P.A.C.A. | 
branch, would testify that he conducted an investigation of D.W. Produce, Inc. | 
Mr. Nefferdorf would state that he found extensive evidence that Respondent 
D.W. Produce, Inc., failed to make full payment promptly to the produce 
sellers of the agreed purchase prices in the total amount of $240,859.45 for 
fifty-six lots of perishable agricultural commodities which it purchased, | 


received and accepted in interstate commerce during the period March 1993 | 


2(...continued) 


denied, 389 U.S. 835 (1967); Marvin Tragash Co. v. United States Dept. of Agric., 524 F.2d 1255, 
1257 (Sth Cir. 1975). 


*These terms are defined in 7 U.S.C. § 499a(5). (6) and (7). 
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through January 1994, as alleged in the Complaint. Mr. Nefferdorf would also 
testify that just prior to the hearing he conducted a follow-up investigation to 
determine the status of the allegations and determined that approximately 
$200,000. of the amounts were remaining unpaid. 

Ms. Clare Jervis, a Senior Marketing Specialist with Complainant’s 
P.A.C.A. Branch, would testify as to the sanction that the Department 


| considers to be appropriate under these circumstances. 


The failure by D.W. Produce, Inc., to make timely payment, as alleged 
in the Complaint, is a violation of section 2 of the Act (7 U.S.c. § 499b). 


| Atlantic Produce, 35 Agric. Dec. 1631 (1976), aff'd mem., 568 F.2d 772 (4th 


Cir.), cert. denied, 439 U.S. 819 (1978). Moreover, Respondent’s failure to pay 
promptly and in full for fifty-six transactions occurring over a period of eleven 
months, totalling $240,859.45 constitutes repeated and flagrant violations of 
Section 2 of the Act. American Fruit Purveyors v. United States, 630 F.2d 370, 
373-374 (Sth Cir. 1980); G. Steinberg & Son, Inc., 32 Agric. Dec. 236 (1973), 
aff'd sub nom., George Steinberg and Son, Inc. v. Butz, supra, 491 F.2d 988.4 
The violations alleged in the complaint are repeated because they occurred 
fifty-six times. The violations are flagrant because of the number of violations, 
the amount of money involved and the length of the period of time during 
which the violations occurred. See Veg-Mix, Inc., 48 Agric. Dec. 595 (1989).° 


*See also, Zwick v. Freeman, 373 F.2d 110. 115 (2d Cir.) cert. denied, 389 U.S. 835 (1967); 
Reese Sales Company v. Hardin, 458 F.2d 183 (1972): Adantic Produce, supra, 35 Agric. Dec. 1631; 
JH. Norman & Son Distributing Co., 37 Agric. Dec. 70S. 709 (1978): 

Respondent’s violations are malum prohibitum - not malum in se. Accordingly, there 
is no inconsistency between the finding that [respondent] conducted himself 
responsibly and honorably, and the finding that respondent’s failure to pay over 
$48,000 for produce in 73 transactions and $200 in brokerage fees in 20 transactions 
constitutes repeated, flagrant and willful violations of the Act. 


*See also, Melvin Beene Produce v. Agricultural Marketing Service, 728 F.2d 347, 351 (6th Cir. 
1984), holding 227 transactions occurring over a 14 month period to be repeated and flagrant 
violations of the Act; Zwick v. Freeman, 373 F.2d 110, 115 (2nd Cir. 1967), concluding that 
because the 295 violations did not occur simultancously, they must be considered "repeated’ 
violations within the context of the Act and finding the 295 violations to be "flagrant" violations 
of the Act in that they occurred over a several month period and involved more than 
$250,000.00; Reese Sales Company v. Hardin, 458 F.2d 183 (9th Cir. 1972), finding 26 violations 
involving $19,059.08 occurring over a two and one-half month period of time was repeated and 
flagrant; United Fruit & Veg. Co. v. Dir. of Fruit & Veg. Div., 668 F.2d 983 (8th Cir. 1982), 
characterizing 127 violations involving $75,000.00 occurring over a ten month period of time was 

(continued...) 
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In that case, the Administrative Law Judge held that seven transactions for) jan ¢ic 
which the respondents had failed to make full and prompt paymentiy,.. ¢§ 
constituted repeated and flagrant violations of the Act. That decision stated 


in pertinent part: i e 
+ : eet f y Res) 

Relevant decisions hold that a finding of repeated violations is d re 
appropriate whenever there is more than one violation of the Act. sated i 
Atlantic Produce Co., 35 Agric. Dec. 1631, 1640 (1976), aff'd. mem., he agi 

568 F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 (1978). onstit 
Others hold that whenever the total amount due and owing exceeds a 
$5,000.00, an order should be entered finding the indebted produce ommi 
dealer to have committed a flagrant violation of the Act. Fava & ompl 
Co., 46 Agric. Dec. 79, 81 (1984). espor 


As 
Id. at 599. ori 
Furthermore, these violations were willful. A violation is willful if, 
irrespective of evil motive or erroneous advice, a person intentionally does <7 
act prohibited by a statute or if a person carelessly disregards the 
requirements of a statute.” The Respondent knew or should have known that 
it could not make prompt payment for the large amount of perishables it 
ordered, yet it continued to make purchases over a lengthy period of time. | 
Respondent should have made sure that it had sufficient capitalization with} 
which to operate. It did not and, consequently, could not pay suppliers. 
Under these circumstances, Respondent D.W. Produce, Inc., intentionally 
violated the Act and clearly operated in careless disregard of the payment 
requirements of the Act. Its actions constitute violations which were willful. 


5(...continued) 
repeated and flagrant; Marvin Tragash Co. v. United States Dept. of Agric.. 524 F.2d 1255 (Sth Cir. 
1975), holding 35 violations occurring over a ten month period of time were repeated and 
flagrant; and Finer Food Sales, Inc. v. Block. 708 F.2d 774 (D.C. Cir. 1983); concluding that 24 
violations involving $75,000.00 over a five month period of time were repeated and flagrant. 


®See, Cox v. United States Dept. of Agric., 925 F.2d 1102 (8th Cir. 1991); Henry S. Shatkin, 34 
Agric. Dec. 296 (1975); G. Steinberg & Son, Inc., supra, 32 Agric. Dec. 236, 263-269; Goodman 
v. Benson, 286 F.2d 896 (7th Cir. 1961). See also, American Fruit Purveyors v. United States, supra, 
630 F.2d 370 at 374: "Under PACA, an action is willful if a prohibited act is done intentionally, 
irrespective of evil intent, or done with careless disregard of statutory requirements." 
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NEM Dec, 683 (1980), aff'd mem., 673 F.2d 1329 (6th Cir. 1981). 
ated) C, Sanction. 
As sanction for these violations, Complainant seeks a finding that the acts 

‘by Respondent constitute willful, repeated and flagrant violations of the Act 
d requests that Respondent’s PACA license be revoked. Complainant 
tated in its Complaint that the acts of Respondent in failing to pay promptly 
he agreed purchase prices in the transactions set forth in the Complaint 
onstitute willful, repeated and flagrant violations of Section 2 of the Act (7 
S.C. § 499b), and therefore, requested a finding be made pursuant to the 
uthority of Section 8 of the Act (7 U.S.C. § 499h) that Respondent willfully 
ommitted repeated and/or flagrant violations of Section 2 of the Act. 
omplainant reaffirmed its request that a finding be made and requested that 
espondent’s license be revoked.’ 

As the Judicial Officer stated in Jn re S.S. Farms Linn County, Inc., 50 
"Aaric. Dec. 476, 497 (1991), 


' ae Produce, supra, 35 Agric. Dec. 1631; Rudolph John Kafcsak, 39 Agric. 











if} the sanction in each case will be determined by examining the 
S ae nature of the violations in relation to the remedial purposes of the 
the} regulatory statute involved, along with all relevant circumstances, 
aa always giving appropriate weight to the recommendations of the 
es it 


eS I} administrative officials charged with the responsibility for achieving 
ume.) the congressional purpose. 

with} It is submitted that Complainant’s requested sanctions are appropriate 
iers. here, in accordance with the above policy. The failure to pay for produce is 
nally), very serious violation of the PACA since it is the goal of the PACA that 
neationly financially responsible persons should be engaged in the perishable 
IIful. | gricultural commodities industry. Jn re The Caito Produce Company, 48 
Agric. Dec. 602, 612 (1989). Severe sanctions are appropriate for flagrant and 
repeated violations of the PACA by the failure to make full payment promptly 


h Cir. 

i and 

at 24 

int. | ‘Congress designed the Act to be an intentionally "tough" law and as a result, support for 
the Department’s sanction policy is well grounded in both precedent and law. See In re Sam 
Leon Catanzaro, 35 Agric. Dec. 26 (1976), aff'd sub nom., Catanzaro v. United States and Butz, 


in, Wiss F.2d 586 (9th Cir. 1977) (unpublished). Congress recognized the importance of having only 


iman inancially responsible firms in the perishable agricultural commodities business in Section 525 
a f the Bankruptcy Code. In that section, Congress carved out an explicit exception to the Anti- 
nally, 


iscrimination provision of the Bankruptcy Code for the Perishable Agricultural Commodities 
Act. See, 11 U.S.C. § 52S. 
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in order to serve as an effective deterrent not only to Respondents, but to} The Judi 
other potential violators. Jd. at 612-613. for perm 
The recommendation of the administrative officials in this matter would) "2" 
: ‘ é ‘ PACA | 
be expressed at the hearing by Ms. Clare Jervis. Ms. Jervis would explain the responsi 
very harmful effect that payment violations such as those committed by} pay a re 
Respondent have on the produce industry. Ms. Jervis would also testify as tof Complai 
the decisive factors that the Department considers to determine the} part 
appropriate sanction including the number of violations, the seriousness of at. 
violations, the impact of violations on the industry as a whole, the enlarge 
management decisions made by Respondent, and the financial status offeroneor 
Respondent. In the instant casc, Respondent failed to make full payment} Respond 
promptly for fifty-six lots of perishable agricultural commodities over a periodf®%"™ 
of eleven months, for a total of $240,895.45, of which $200,000.00 is stil ”*'* 
unpaid. lulie Co 
As Complainant maintains, the record strongly supports Complainant's 
recommended sanction. 


Joseph C 
Initial de 
Decision 












Order Th 


fia ai ‘ Comm« 
A finding is made that Respondent has committed willful, flagrant and ary 


repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and Decisio 
Respondent’s PACA license is revoked. : 
ai d RE EE , vil thie. Cvetad aad Cal permitt 
espondent has waived its right lo appcal this Decision an rder, affiliati 
Therefore, this Order shall be final and cflective today, October 6, 1994. employ 
Written copies of this bench decision and order are being provided to the USDA 
parties in accordance with § 1.142(c)(2) of the Rules of Practice. PACA 
[This Decision and Order became final October 6, 1994.-Editor] reparat 


Or 
final ad 


In re: DiCARLO DISTRIBUTORS, INC., a/t/a NORTH AMERICAN 
PURVEYORS. 

PACA Docket No. D-93-519. 

Decision and Order filed November 7, 1994. 


Revocation of license — Flagrant violation — Violation of employment restrictions — Affiliation 
— Employ — Notice and opportunity to correct conduct — Hearsay admissible — Collateral 
attack on employment restrictions — Estoppel inapplicable — Preponderance of evidence. 
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I 


it to} The Judicial Officer affirmed the Decision by Judge Baker (ALJ) revoking Respondent’s license 
for permitting Joseph T. Mirando and Anthony Mirando, Sr., to continue their affiliation with 

uld itafter being notified that the Mirandos were ineligible to be employed by or affiliated with any 
. PACA licensee without a surety bond and USDA approval, because the Mirandos were 
1 the responsibly connected with a PACA licensee (North American Produce Corp.) which failed to 
d by pay a reparation order. Much more than a preponderance of the evidence supports the 
AS tof Complaint, which is all that is required. Responsible hearsay is freely admitted in our 
the Department’s administrative proceedings. Respondent has no standing to collaterally attack 
Complainant’s determination as to the Mirandos’ employment restrictions. The terms "employ" 
and "employment" include any affiliation, even without compensation. Respondent cannot 
the enlarge the notice requirements of the PACA and the Administrative Procedure Act by 
is of erroneously denying, in a letter to Complainant. that the Mirandos were affiliated with 
ment# Respondent. The facts here show no basis for estoppel against Complainant. Moreover, the 


ss of 


sriod Government is not subject to estoppel when it is acting in its sovereign capacity. Cases not 
til appealed to the Judicial Officer are not controlling Departmental precedent. 
st 


Julie Cook, for Complainant. 
ant’sf Joseph G. Nemeth, Jr., Hauppauge. NY. for Respondent. 
Initial decision issued by Dorothea A. Baker, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 















This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (PACA) (7 U.S.C. § 499a et seq.),° in 
which Administrative Law Judge Dorothea A. Baker (ALJ) filed an Initial 
Decision and Order on June 28, 1994, revoking Respondent’s license for 
permitting Joseph T. Mirando and Anthony Mirando, Sr., to continue their 
affiliation with it after being notified that the Mirandos were ineligible to be 
employed by or affiliated with any PACA licensee without a surety bond and 
USDA approval, because the Mirandos were responsibly connected with a 
PACA licensee (North American Produce Corp.) which failed to pay a 
reparation order. 

On August 5, 1994, Respondent appealed to the Judicial Officer, to whom 
fnal administrative authority to decide the Department’s cases subject to 5 


[CAN 


jliation 
lateral 


nce. “See generally Campbell, The Perishable Agricultural Commodities Act Regulatory Program, in 


I Davidson, Agricultural Law, ch. 4 (1981 and 1989 Cum. Supp.), and Becker and Whitten, 
perishable Agricultural Commodities Act. in 10 Harl, Agricultural Law, ch. 72 (1980). 
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U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35)."" The case was 
referred to the Judicial Officer for decision on August 30, 1994. 

Oral argument before the Judicial Officer, which is discretionary 
(7 C.F.R. § 1.145(d)), was requested by Respondent, but is denied inasmuch 
as the issues are not complex, the case has been thoroughly briefed, and ora 
argument would seem to serve no useful purpose. 

Based upon a careful consideration of the entire record in this case, the 
Initial Decision and Order is adopted as the final Decision and Order, with 
changes or additions shown in brackets, and trivial editorial changes not 
specified. Additional conclusions by the Judicial Officer follow the ALJ’ 
conclusions. 









ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


This is a disciplinary procecding brought pursuant to the provisions of the 
Perishable Agricultural Commodities Act, 1930, as amended (7 U.S.C. § 499a 
et seq.; hereinafter sometimes referred to as the "PACA"), the Regulations 
promulgated pursuant to the PACA (7 C.F.R. §§ 46.1 through 46.45), and the 
Rules of Practice Governing Formal Adjudicatory Administrative Proceedings 
Instituted by the Secretary (7 C.F.R. §§ 1.130 through 1.151; hereinafter 
sometimes referred to as the "Rules of Practice"). 

The proceeding was instituted by a Complaint filed on January 15, 1993, 
by the Acting Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. The Complaint alleged 
that DiCarlo Distributors, Inc., also trading as North American Purveyors 
(hereinafter sometimes referred to as "Respondent" or "DiCarlo") violated 
section 8(b) of the PACA (7 U.S.C. § 499h(b)) by continuing to employ 
Joseph T. Mirando and Anthony Mirando, Sr., from March 20, 1992, through 
at least October 1992, without posting a surety bond meeting the approval of 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7) Laude 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted} tespot 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in} State’ 
January 1971, having been involved with the Department’s regulatory programs since 1949} respo: 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the} be tak 
decisions of the prior Judicial Officer: and 8 years as administrator of the Packers and} Mirar 
Stockyards Act regulatory program). 
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. way, Complainant, after 30 days from the date Respondent received written notice 

from Complainant stating that the employment of Joseph Mirando and 

nary Anthony Mirando, Sr., without such a bond would be prohibited. Joseph T. 

nuct) Mirando and Anthony Mirando, Sr., were subject to employment restrictions 

oral because, according to the Complaint, they were responsibly connected with 

North American Produce Corp., Melville, New York, when it purchased but 

,, the) failed to pay for produce, resulting in numerous unpaid reparation awards, the 

with) first of which was issued on December 17, 1991, in favor of Tracy Willis Co. 

. noi A copy of the reparation order was attached as Exhibit A to the Complaint.’ 

\LJ¢, The Complaint requested that as a result of Respondent’s violation of section 
8(b), Respondent’s PACA license be revoked. 

On February 1, 1993, Respondent filed an Answer to the Complaint 

denying the substantive allegations and alleging the following affirmative 


defenses: 
AS AND FOR A FIRST 

if the AFFIRMATIVE DEFENSE 
4994 
tions 6. Joseph Mirando and Anthony Mirando are not and were 
d the not employees, officers, directors or shareholders of respondent. 
dings 
after AS AND FOR A SECOND 

AFFIRMATIVE DEFENSE 
1993, ; ; 
eting 2 Joseph Mirando and Anthony Mirando have no 
eged affiliation with the business operations of respondent. 
>yors 
lated 
iploy 
ough 
val of ‘In addition to the reparation order issued against North American Produce Corp., Melville, 


New York, in favor of Tracy Willis Co. on December 17, 1991, eight other reparation default 
orders were issued against North American Produce Corp. (CX 5). Five reparation default 
; orders and one reparation order were issued against North American Produce Corp., Fort 
940 (7} Lauderdale, Florida, another firm that Joseph T. Mirando and Anthony Mirando, Sr., were 
val responsibly connected with. (CX 6). Twenty reparation default orders were issued against Tri- 
ted in} State Tomato Corp., a third firm with which Joseph T. Mirando and Anthony Mirando, Sr., were 
- 1949} responsibly connected. In its brief filed April 1, 1994, Complainant requested that official notice 
m the} be taken of numerous decisions issued by the Judicial Officer as to firms with which Joseph T. 
S and| Mirando and Anthony Mirando, Sr., were responsibly connected. Said request for official notice 
| is granted. 7 C.F.R. § 1.141(g)(6). 
i 
| 
i 
i 
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AS AND FOR A THIRD 
AFFIRMATIVE DEFENSE 


8. Respondent pays no compensation or broker’s fees 
whatsoever to Joseph Mirando and Anthony Mirando. 


AS AND FOR A FOURTH 
AFFIRMATIVE DEFENSE 


>. The extensive correspondence in this case between 
respondent and the license and program review, PACA branch fruit 
and vegetable division, U.S. Department of Agriculture demonstrates 
that if respondent’s behavior is ultimately determined to constitute 
a violation of Section 8(b) (7 USC Section 499h(b)) same shall not 
constitute a willful violation. 


An oral hearing was held on December 2, 1993, in Hauppauge, New 
York, and was reconvened on February 24, 1994, in Washington, D.C., before 
Administrative Law Judge Dorothea A. Baker. Complainant was represented 
by Julie Cook, Esquire, Office of the General Counsel, United States 
Department of Agriculture, Washington, D.C. Respondent was represented 
by Pinks, Brooks, Stern & Arbeit, Esquires, who appeared by Steven G. Pinks, 
Esquire, and Joseph G. Nemeth, Jr., Esquire, Hauppauge, New York. 
Subpoenaed witnesses, Mr. Joseph Mirando and Anthony Mirando, Sr., were 
represented by James D. Comack, Esquire, Lynbrook, New York. 

For convenience of reference the record is abbreviated in the following 
manner: ANS for the Answer to the Complaint; CX for Complainant’s 
exhibits; RX for Respondent’s exhibits; TR for the transcript of the oral 
hearing which was held on December 2, 1993, and TR2 for the transcript of 
the oral hearing which was resumed on February 25, 1994. 

In due course, the parties filed briefs, the last brief having been filed 
May 27, 1994. 


Pertinent Statutory Provisions 


Section 8(b) (7 U.S.C. § 499h(b)): 
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(b) Except with the approval of the Secretary, no licensee 
shall employ any person, or any person who is or has been 


| responsibly connected with any person— 


ao VU NM 


- New 
efore 
ented 
States} 
ented 
Pinks, 
York. 
. were 


owing 
nant’s 
> oral 
‘ipt of 


. filed 


(2) who has been found after notice and 
opportunity for hearing to have committed any flagrant or 
repeated violation of section 499b of this title, but this provision 
shall not apply to any case in which the license of the person 
found to have committed such violation was suspended and the 
suspension period has expired or is not in effect; or 


(3) against whom there is an unpaid reparation 
award issued within two years, subject to his right of appeal 
under section 499g(c) of this ttle. 


The Secretary may approve such employment at any time following 
nonpayment of a reparation award . . . if the licensee furnishes and 
maintains a surety bond in form and amount satisfactory to the 
Secretary as assurance that such licensee’s business will be 
conducted in accordance with this chapter and that the licensee will 
pay all reparation awards, subject to its right of appeal under section 
4999(c) of this title, which may be issued against it in connection 
with transactions occurring within four years following the 
approval.... The Secretary may, after thirty days notice and an 
opportunity for a hearing, suspend or revoke the license of any 
licensee who, after the date given in such notice, continues to 
employ any person in violation of this section. 


Section 1(9) (7 U.S.C. § 499a(9)): 


(9) The term "responsibly connected" means affiliated or 


connected with a commission merchant, dealer, or broker as. . . (B) 


officer, director, or holder of more than 10 per centum of the 
outstanding stock of a corporation or association|{.] 


Section 1(10) (7 U.S.C. § 499a(10)): 


1685 
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(10) The terms "employ" and "employment" mean any 
affiliation of any person with the business operations of a licensee, 
with or without compensation, including ownership or self- 
employment. 


Administrative Procedure Act (5 U.S.C. § 558(c)): 


Except in cases of willfulness or those in which public health, 
interest, or safety requires otherwise, the withdrawal, suspension, 
revocation or annulment of a license is lawfu! only if, before the 
institution of agency proceedings therefor, the licensee has been 
given-- 


(1) notice by the agency in writing of the facts or 
conduct which may warrant the action; and 


(2) opportunity to demonstrate or achieve 
compliance with all lawful requirements. 


Findings of Fact 


1. Respondent, DiCarlo Distributors, Inc., also trading as Nort 
American Purveyors, is a corporation organized and existing under the law 
of the State of New York. Its mailing address is Drawer L, Holtville, Ney 
York 11742. The business address of Respondent during the period of tim 
referred to in the Complaint was 1630 North Ocean Avenue, Holtville, Ne 
York 11742. (CX 1). 

2. Pursuant to the licensing provisions of the Act, License No. 77131 
was issued to Respondent on May 18, 1977. This license has been renewel 
annually and remains in effect. (CX 2). 

3. North American Produce Corp. is a corporation organized aul 
existing under the laws of the State of New York that was issued PACA 
License No. 800812 on April 3, 1980. On January 23, 1992, the PACA licens 
of North American Produce Corp. was suspended for failure to pay‘ 
reparation default order that was issued against the firm on December 1 
1991. That order was issued in favor of Tracy Willis Co., Salinas, Californi 
in the amount of $152,338.85. No evidence was presented at the hearing thi 
this award has ever been paid. At the time the order was issued agains 
North American Produce Corp., Joseph T. Mirando and Anthony Mirande 
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Sr., were responsibly connected with that firm, as defined in § 1(9) of the 
PACA (7 US.C. § 499a(9)), in that Joseph T. Mirando was President, 
Secretary and 50% stockholder of North American Produce Corp. and 
Anthony Mirando, Sr., was Treasurer and 50% stockholder of North 
American Produce Corp. Eight other reparation orders were subsequently 
issued against North American Produce Corp. None of these awards has been 
paid. In addition, a total of 26 other reparation orders were issued against 
two other licensees with which the Mirando brothers were responsibly 
connected as defined by the Act. None of these awards has ever been paid. 
(CX 2-7; TR 22-36). 

4. In January of 1992, Donna Reed, the sister of Joseph T. Mirando and 
Anthony Mirando, Sr., approached Vincent DiCarlo, President of the 
Respondent, regarding produce business that would be available because of 
the financial problems of North American Produce Corp. In January of 1992, 
Respondent entered into a business relationship with JTM Brokerage Co. 
(hereinafter "JTM"), a PACA licensee previously owned by Joseph T. Mirando 
and at the time owned by Donna Reed. (CX 23). Joseph T. Mirando and 
Anthony Mirandof, Sr.,] were employees of JTM. Under the terms of the 
relationship, JTM was to deal exclusively as a broker for Respondent DiCarlo. 
At the time that JTM entered into this arrangement with DiCarlo, JTM was 
to be compensated on the following basis: JTM would get a commission of 
7% but take a draw of $8,000.00 per weck against commissions until there was 
generated the amount of business, that was represented to DiCarlo, that could 
be achieved. JTM’s bank records obtained from Marine Midland Bank 
indicate that JTM’s only source of income was from DiCarlo. (CX 24; TR2 
at 9, 39). The record reflects that all payments made pursuant to the 
aforesaid relationship were paid to JTM and not directly to the Mirandos. 

5. At the time that DiCarlo entered into its relationship with JTM, it 
opened a subsidiary division dealing primarily with produce sales and began 
using for that new division the trade name North American Purveyors and the 
"NAPC" logo previously used by North American Produce Corp. (CX 13, 15; 
TR2 at 39). 

6. Respondent was notified by the Agency in a certified letter dated 
June 16, 1992, that use of the trade name "North American Purveyors" was 
not approved by the Agency as required by the Act and that the Agency had 
determined that use of that trade name might result in confusion and might 
be misleading or deceptive to the fruit and vegetable industry. As a result, the 
Agency denied Respondent the use of that trade name in accordance with 
section 3(c) of the Act. (CX 26). 
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7. Respondent used the trade name "North American Purveyors" until 
November of 1992. Thereafter, it used a new trade name, "Meadowbrook 
Produce." (The reference to 1993 at TR2 at 39-40 is believed to be error.) 

8. On February 14, 1992, a certified letter from M.A. Clancy, Head, 
License and Program Review, PACA Branch, Fruit and Vegetable Division, 
Agricultural Marketing Service, United States Department of Agriculture, was 
sent to Respondent. This letter states, inter alia, that the PACA Branch had 
"received information that your firm currently employs Anthony Mirando and 
Joseph T. Mirando" and that thirty days from the receipt thereof, "you cannot 
continue to employ or permit the affiliation of Anthony Mirando or Joseph T. 
Mirando with your firm unless bonds are posted and USDA approval has 


been obtained." The letter further stated that affiliation of Anthony Mirando} 


or Joseph T. Mirando after that date without posting the required bonds and 
obtaining USDA approval could result in the suspension or revocation of the 
firm’s PACA license. The letter was received on February 19, 1992. (CX 8). 

9. The February 14, 1992, letter sent by PACA to Respondent also 
stated, in pertinent part, as follows: 


In order to determine the amounts of the bonds to be posted, you 
should submit the following information: 


(4) A detailed description of the duties and responsibilities 
of Messrs. Anthony and Joseph T. Mirando in conducting your 
business; 


In this description, advise us if they will perform their duties 
only at your headquarter’s office. If not, state the extent of time 
at other locations; 


(5) The extent of the supervision received and under whose 
supervision they will perform their duties at any location; 


(6) The title or position each individual will hold; 


(7) The salary, or compensation each individual will receive. 
(CX 8). 
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10. Said letter did not specify whether Anthony Mirando referred to 
Anthony Mirando, Sr., or Anthony Mirando, Jr. Anthony Mirando, Jr., was 
not under sanction or restricted. (TR 12-13, 113). In an effort to discredit 
Complainant’s allegations, Respondent suggests that there was confusion on 
the part of the witnesses between Anthony Mirando, Sr., and 
Anthony Mirando, Jr. Such suggestion is not justified by the record evidence. 
Anthony Mirando, Jr., was not subject to an employment bar. Mr. DiCarlo 
testified that he employed Anthony Mirando, Jr., for a period of only 2 weeks. 
(TR2 at 36). Further, while some of the witnesses mentioned that they had 
dealings at times with Anthony Mirando, Jr., on behalf of Respondent, this 
does not invalidate their testimony with regard to business transactions with 
Anthony Mirando, Sr., on behalf of Respondent. 

11. JTM worked exclusively tor DiCarlo. Although the parties do not 
agree whether JTM was acting as a sales agent or broker, an analysis of the 
transactions indicates that JTM served as a conduit for servicing account{[s] 
previously serviced by North American Produce Corp. and was a vehicle 
through which Respondent could, and did, pass funds to the Mirandos in 
payment for their services on behalf of DiCarlo. JTM’s operation was as a 
sales agent for DiCarlo, but even if there were a brokerage relationship, such 
would not negate the unlawful affiliation and employment by Respondent of 
the Mirandos. JTM never issued invoices, broker’s memoranda or 
confirmations of sale in connection with its operations on DiCarlo’s behalf as 
is required of a broker pursuant to the regulations promulgated under the 
Act. 7 C.F.R. § 46.28. Section 46.28 of the Regulations sets forth the duties 
of brokers. It states, in pertinent part: 


(a) General. The function of a broker is to negotiate, for 
or on behalf of others, valid and binding contracts.... After all 
parties agree on the terms and the contract is effected, the broker 
shall prepare in writing and deliver promptly to all parties a properly 
executed confirmation or memorandum of sale setting forth truly 
and correctly all of the essential details of the agreement between 
the parties... . The broker who does not prepare these documents 
and retain copies in his files is failing to prepare and maintain 
complete and correct records as required by the Act. The broker 
who does not deliver copies of these documents to all parties 
involved in the transaction is failing to perform his duties as a 
broker. (Emphasis added) 
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Under the PACA and regulations, brokers are also required to disclose to 
customers that they are in fact acting as brokers and not dealers. 7 C.F.R. § 
46.18. Mr. Summers, the Agency’s Investigator, testified that he uncovered no 
documents in the files of Respondent, JTM, or any of Respondent’s customers 
to indicate that JTM or the Mirandos were actually acting as brokers. 
Customers of Respondent who dealt with the Mirandos were never informed 
that the Mirandos were acting as brokers or that they represented JTM and 
not North American Purveyors. In fact, under cross-examination, | 
Mr. Vincent DiCarlo testified that JTM did none of the paperwork for the 
transactions in which it was involved. Mr. DiCarlo testified that all paperwork 
was taken care of by Respondent. (TR2 at 30). 

12. No officers of Respondent were officers of JTM. No shareholders of | 
Respondent were shareholders of JTM. No directors of Respondent were 
directors of JTM. No employees of Respondent were officers, shareholders, 
or directors of JTM. (TR 101-102). No employees of JTM were officers, 
directors or shareholders of DiCarlo. (TR 103). 

13. Joseph T. Mirando and Anthony Mirando, Sr., began to service 
accounts formerly belonging to North American Produce Corp., but now as 
representatives of North American Purveyors. (TR2 at 33, 36-37). 

14. Respondent did not cease conducting business with JTM until March f 
of 1993. (TR2 at 39). 

15. On March 10, 1992, the response to Mr. Clancy’s letter from 
Steven G. Pinks, Esquire, Respondent’s Attorney, was received by the PACA] 
Branch. That letter stated, inter alia, that "the Mirandos are currently acting 
as brokers and that DiCarlo is using their services as such. I do not believe 


that the Mirandos as brokers is such an affiliation as would justify the 
imposition of the requirements of Section 8(b) of the Act." (CX 9). 

16. In a certified letter dated March 26, 1992, Mr. Clancy responded to 
Mr. Pinks’ letter. In his letter, Mr. Clancy acknowledged receipt of Mr. Pinks’| 
letter and then stated, in pertinent part: 


Your client asserts that it does not currently employ Joseph T. or 
Anthony Mirando. However, this letter will serve as confirmation 
that your client’s affiliation, if any, of Joseph T. or Anthony Mirando 
cannot continue beyond 30 days from your client’s receipt of our 
February 14, 1992, letter [unless your client posts the required bonds 
and obtains USDA approval. Since USDA records show that your 
client received our aforementioned letter on February 19, 1992], be 
advised that any affiliation of Joseph T. or Anthony Mirando with 
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your client beyond close of business March 20, 1992, could result in 


4 the suspension or revocation of your client’s PACA license. (CX 
ners 
cers, | Mr. Pinks responded to that letter on April 13, 1992, again denying the 
med | affiliation of the Mirandos with his client. (CX 12). Specifically Mr. Pinks 
and | Stated: 
tion, : 
- the In reply to your letter of March 26, 1992, received by me on 
worl March 30, 1992, it remains the position of DiCarlo Distributors, Inc. 
that Joseph T. Mirando and Anthony Mirando are not employed by 
eal DiCarlo and therefore, there is no “unlawful employment" as that 
weil term is defined by Section 8(b) of the Perishable Agricultural 
deed Commodities Act. 
cers, , ; : 
Further, Joseph T. Mirando and Anthony Mirando are not acting as 
cull brokers to DiCarlo although, upon information and belief, they are 
= ia employed by a corporation with whom DiCarlo conducts certain 
brokerage business. That company is known as J.T.M. Brokerage, 
‘ane Inc. which maintain offices at 150 Broadhollow Road, Melville, New 


York. J.T.M. does not share its office or facility with DiCarlo nor 
— do they use DiCarlo’s equipment, desks or telephone. Upon 
ACA information and belief, the Mirandos are not officers, directors or 
shareholders of J.T.M. 


cting 

lieve : : ta as ae - 

the In view of the foregoing, it is my Opinion that DiCarlo need not file 
any bond or obtain USDA approval as referred to in your letter of 

oda March 26, 1992. Further, | know of no conduct on behalf of 


> nks? DiCarlo which would justify suspension or revocation of DiCarlo’s 
PACA license. (CX 12). 


[Finally, this is to advise you that in the event you intend to suspend 
or revoke my client’s license, it is my opinion that you must comply 
with Section 6 of the Act. This office will accept service of a 
complaint if one is to be filed and served.] 


17. Vincent Gerardi was in charge of purchasing produce for the 
Huntington Hilton Hotel, Huntington, New York, from July of 1992 until May 
| of 1993. During this time, the Huntington Hilton Hotel was a customer of 


_—- _— Ue 
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DiCarlo and its subsidiary, North American Purveyors, although he was nol} 
sure of the latter’s name. Mr. Gerardi did business with North American} 
Purveyors at least two or three times a week during July 1992 through May} 
1993. When Mr. Gerardi had problems or complications regarding produce} 
shipments from North American Purveyors, he would contact Joseph Mirando,} 


among others, by telephone. Joseph Mirando would also come by the hotel 
from time to time to make sure that everything was all right with regard to 
produce shipments. Mr. Gerardi believed that North American Purveyors was 
Joseph Mirando’s company. (TR 126-129). 


18. Although he was somewhat hazy as to dates, the weight of the 


evidence indicates that Craig Goldstein (incorrectly referred to in the 


transcript as Fred Goldstein, TR 131 et seq.) was in charge of purchasing} 


produce for the Huntington Hilton Hotel, Huntington, New York, from 


October of 1991 until August of 1992. During this time, the Huntington} 


Hilton Hotel was a customer of DiCarlo and North American Produce Corp. 


When Mr. Goldstein experienced difficulties involving shipments from North} 


American Produce Corp., he would contact Joseph Mirando by telephone. 


After North American Produce Corp. ceased operations, at a time} 


Mr. Goldstein referred to as the "switchover," Mr. Goldstein began to procure 
produce for the Hilton through North American Purveyors. After the 


"switchover," when problems occurred, Mr. Goldstein would call the same} 


phone number as he did when he dealt with North American Produce Corp. 


(TR 135-137). “They said that they were just going to be switching company | 


names. That is all that | knew. They were still the same person, still the 
same product." (TR 135). The witness had no independent knowledge and 
he had never been told that Mr. Mirando was employed by DiCarlo. (TR 
136). 

19. Wayne Stancil is the Director of Operations, New York Division, 
Long Island, New York, for Red Lobster Restaurants. As part of his duties, 
Mr. Stancil finds vendors and purveyors of produce for the different stores in 
his area. From 1990 until 1992, one of the companies he procured produce 
from was North American Produce Corp. After North American Produce 
Corp. ceased operating in February of 1992, Mr. Stancil began doing business 
with what he believed to be a successor firm, North American Purveyors, and 
began receiving invoices from DiCarlo. Mr. Stancil dealt directly with 
Joseph Mirando and Anthony Mirando, Sr., as representatives of North 
American Purveyors for placing orders and discussing problems with 
shipments. Shipments from North American Purveyors to the Red Lobster 
Restaurants would arrive on DiCarlo trucks and be invoiced through DiCarlo. 
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Mr. Stancil was not aware that he was doing business with any company 
known as JTM Brokerage. In one particular instance, Mr. Stancil returned 
produce to DiCarlo’s place of business, and the next day received a phone call 
regarding that shipment from Anthony Mirando, Sr. Mr. Stancil eventually 
terminated Red Lobster’s business relationship with North American 
Purveyors in a letter dated April 27, 1992, sent to the attention of 
Joseph Mirando at North American Purveyors, 1630 North Ocean Avenue, 
Holtville, New York 11742-0911. A copy of that letter was also sent to 
Vincent DiCarlo. Joseph Mirando responded to Mr. Stancil’s April 27, 1992, 
letter on May 7, 1992. Mr. Mirando’s response to Mr. Stancil was on North 
American Purveyors’ letterhead reflecting the 1630 North Ocean Avenue 
address. (CX 15, 17; TR 142-152). 

20. Michael Logue is currently the manager of the Red Lobster 
Restaurant on Jericho Turnpike in Huntington, New York. He was previously 
the Manager at five other Red Lobster Restaurants located in Long Island, 
New York. In March of 1992, when it first opened, Mr. Logue was the 
Manager of the Red Lobster Restaurant in Copaigue, New York. Part of his 
duties as Manager of the Red Lobster Restaurants was to procure produce for 
his particular restaurant. During 1992, when Mr. Logue was managing the 
Copaigue Red Lobster, he initially purchased produce from North American 
Produce Corp., and then, after what he referred to as the "merger" between 
North American Produce Corp. and DiCarlo, he began purchasing produce 
from North American Purveyors. Mr. Logue said that after the "merger" he 
called in his produce orders to the same place and dealt with the same 
individuals but that the produce now was delivered on DiCarlo trucks and he 
received different invoices than he had before. When he had problems with 
shipments from both North American Produce Corp. and North American 
Purveyors, Mr. Logue would call and speak to one of the Mirandos, which 
included Anthony Mirando, Sr. Anthony Mirando, Sr., never told Mr. Logue 
that he represented a company called JTM Brokerage. (CX 16; TR 158-176). 

21. In May of 1992, the Complainant initiated an investigation to 
determine whether Joseph T. Mirando and Anthony Mirando, Sr., were 
affiliated with DiCarlo Distributors. Bruce Summers, Senior Marketing 
Specialist, Trade Practices Section, PACA Branch, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Department of 
Agriculture, was assigned to lead an investigation into the matter after the 
Agency had received information from members of the industry that the 
Mirandos were working in the industry in contravention of the sanction 
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SE 


imposed against them. The outside information that the Agency received) 
linked the Mirandos to the Respondent. (CX 13; TR 17-18, 44-48). 

22. On May 12, 1992, Mr. Summers travelled to Long Island, New York, 
and visited the Respondent’s place of business. He was accompanied by 
William Addington, III, a Marketing Specialist in the Agency’s Regional Office! 
in North Brunswick, New Jersey, whose work Mr. Summers supervised. (TR 
49-50). 

23. On May 12, 1992, Mr. Summers and Mr. Addington met with 
Vincent DiCarlo at DiCarlo’s place of business and explained to him that they 


were conducting an investigation to determine whether Joseph T. Mirando and) 


Anthony Mirando, Sr., were employed or affiliated with DiCarlo Distributors, 
(TR 50-51). 
24. Also on May 12, 1992, Mr. Summers and Mr. Addington visited the 


place of business of JTM Brokerage in Melville, New York. At JTM’s place} 


of business, they met with Joseph Mirando. Joseph Mirando denied that JTM 
was currently in the brokerage business. Mr. Mirando also stated that he was 
aware that he was under sanction and was not in the produce business at that} 
time. Mr. Mirando added that some of the other employees of JTM were 
doing business with DiCarlo. (TR 51-54). 

25. Although it maintained a PACA license, JTM had been an inactive 
corporation for sometime until approximately January 1992. (TR 54-55). 

26. Later in the afternoon on May 12, 1992, Mr. Summers and 
Mr. Addington returned to DiCarlo’s place of business and met with Michael 


DiCarlo. At that time, the Agency’s Investigators asked Michael DiCarlo for} 


access to the Respondent’s records so that they could perform a complete and 


accurate investigation. Michael DiCarlo declined at that time to give] 


Mr. Summers and Mr. Addington access to the records. (TR 55-56). 


27. On May 14, 1992, Mr. Summers served a demand letter, for} 
production of the documents requested, on Respondent. (TR 57). 


Respondent finally complied with the demand letter and produced the records 


on May 27, 1992. Several of the sales and purchase documents produced by} 


the Respondent indicated that Joseph Mirando was involved in transactions 
on DiCarlo’s behalf. (CX 14; TR 63). 


28. During the course of the investigation, Mr. Summers also visited Park | 
View Nursing Home, Massapequa, New York. Park View was a customer of} 


North American Purveyors during March of 1992 through May of 1992. 


Mr. Summers met with Mary McLaughlin, Dietician, and the individual! 


responsible for purchasing produce for Park View. Ms. McLaughlin told 
Mr. Summers that in her dealings with North American Purveyors, the 
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individual with whom she had contact was Anthony Mirando, Sr. To insure 
that Ms. McLaughlin was correct in identifying Anthony Mirando, Sr., rather 
than his son, Anthony Mirando, Jr., Mr. Summers showed Ms. McLaughlin 
acopy of Anthony Mirando, Sr.’s driver’s license. Ms. McLaughlin stated that 
he was the individual with whom she did business. Mary McLaughlin was 
subpoenaed to testify at the hearing; however, she is no longer employed at 
Park View and the Agency was unable to locate her. Documents provided to 
the Agency by Park View included Authorizations for Pick-up signed by 
Anthony Mirando. (CX 25; TR 67-71). 

29. On October 28, 1992, Mr. Addington, the Agency’s Investigator, 
travelled to Pier 90 in New York, New York, to continue the Agency’s 
investigation after the Agency learned that Respondent would be supplying the 
Royal Odyssey cruise ship, which was docked at the pier. (TR 179). 

30. When Mr. Addington arrived at Pier 90 early in the morning on 
October 28, 1992, he observed two DiCarlo tractor trailer trucks arriving at 
the pier and unloading produce onto the ship. Anthony Mirando, Sr., and 
another individual, Frank Mandera, were supervising the unloading of the 
produce from the trucks to the ship. Mr. Addington had met both 
Mr. Mirando and Mr. Mandera several times before. (TR 180). 

31. During his visit to the pier, Mr. Mandera approached Mr. Addington 
and asked Mr. Addington why he was at the pier. Mr. Addington explained 
that he was doing work on behalf of the Agency. Mr. Addington asked 
Mr. Mandera why he was at the pier and Mr. Mandera replied that he and 
Anthony Mirando, Sr., were unloading produce for DiCarlo onto the cruise 
ship. Mr. Mandera also told Mr. Addington that Anthony Mirando, Sr., was 
teaching him the produce business. (TR 180). 

32. Mr. Addington attempted to speak to Mr. Mirando that day but 
Mr. Mirando actively avoided him. (TR 180). 

33. On October 28, 1992, Mr. Addington also met with Costas Petsivas, 
Provision Master of the Royal Odyssey cruise ship. At that time, 
Mr. Addington obtained from Mr. Petsivas copics of invoices generated by 
DiCarlo to Royal Odyssey for three shipment dates, September 29, 1992, 
October 13, 1992, and October 27, 1992. (CX 20-22; TR 181-185). 

34. When Mr. Addington went to Mr. Petsivas’ office to speak with him, 
Anthony Mirando, Sr., and Frank Mandera were in the office with 
Mr. Petsivas exchanging documents and doing business. Some of the 
documents exchanged were the October 27, 1992, invoices that Mr. Petsivas 
gave to Mr. Addington. (TR 194-195). 
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35. Mr. Addington also obtained a sworn statement from Mr. Petsivas in 
which Mr. Petsivas indicated that he dealt with Anthony Mirando as a 
representative of North American Purveyors. (CX 19; TR 190). 

36. Mr. Petsivas was subpoenaed to be a witness, but his ship was in 
Singapore at the time of the hearing and, as a result, he was released from his 
subpoena. (TR 182). 

37. On October 28, 1992, Mr. Addington also obtained copies of Daily 
Ship Service Pass Logs from the Port Authority of New York and New Jersey 
for September 30, 1992, and October 14, 1992, two of the dates when 
shipments were delivered to the Royal Odyssey by DiCarlo. Both of these 
logs indicated that A. Mirando on behalf of North American Purveyors Co. 
serviced the Royal Odyssey on those dates. The phone number written on 
both the logs was Respondent’s telephone number. (CX 21-22; TR 185-190). 

38. Respondent’s affiliation with Joseph T. Mirando and 
Anthony Mirando, Sr., from March 20, 1992, through at least October 28, 
1992, without posting a surety bond meeting the approval of Complainant, 
violated section 8(b) of the PACA (7 U.S.C. § 499h(b)). 


Conclusions of Law 


Respondent was prohibited from employing or being affiliated with 
Joseph T. Mirando and Anthony Mirando, Sr., without posting a surety bond 
meeting Complainant’s approval from March 20, 1992, pursuant to section 
8(b)(3) of the Perishable Agricultural Commodities Act (7 U.S.C. § 
499h(b)(3)). Respondent was notified by the Complainant that it would be 
subject to sanction if it employed or was affiliated with the Mirandos without 
filing a bond, but did so, nonetheless, through at least October 28, 1992, in 
violation of section 8(b) of the PACA. 


Conclusions 


Respondent denies having been unlawfully affiliated with Joseph T. 
Mirando and/or Anthony Mirando, Sr., and advances various explanations as 
to the transactions and occurrences. Among the reasons advanced by the 
Respondent in support of its proposition that the facts adduced at the hearing 
do not support a finding that Respondent violated section 8(b) of the PACA, 
are the following. 

The Respondent maintains that the Complainant has not made a prima 
facie case. Its reliance for such position is premised upon facts pointed out 
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by Respondent that the Mirandos are not on Respondent’s payroll, nor do 
they share office space, secretaries, telephones, or bookkeepers with 
Respondent. It is argued by Respondent that it and JTM are not connected 
in anyway. Respondent is not a shareholder of JTM, nor is any officer, 
director, shareholder, or employee of Respondent an officer, director, 
shareholder, or employee of JTM. JTM is not a shareholder of Respondent, 
nor is any officer, director, shareholder, or employee of JTM an officer, 
director, shareholder, or employee of Respondent. Respondent maintains that 
Anthony Mirando, Sr., and Joseph T. Mirando acted as sales agents (or 
brokers) for JTM Brokerage, Inc., an independent corporation which served 


' as a broker or sales agent for DiCarlo. JTM brought various produce 


accounts to the attention of DiCarlo and DiCarlo sold produce to those 
accounts. For such services, JTM was paid a commission. No payments were 
ever made by Respondent directly to Anthony Mirando, Sr., or Joseph T. 
Mirando. (It will be noted that Complainant disputes the terminology 
"broker," stating that JTM acted as nothing more than a sales agent.) JTM 
maintains offices in Melville, New York, whereas DiCarlo Distributors 
maintained its office in Holtville, New York, approximately 25 miles from 
Melville. Thus, Respondent maintains that the Mirandos were not employed 
by or affiliated with Respondent within the meaning of section 8(b) of the 
PACA. 

Next, Respondent maintains that Complainant has failed to prove 
affiliation even in its broadest sense. In support thereof, Respondent refers 
to the testimony of the five trade witnesses called by the Complainant and, 
particularly, makes note of certain date discrepancies (later corrected in 
further testimony) as well as a confusion as to the difference between North 
American Produce Corp. and North American Purveyors. The Respondent 
maintains that such testimony offered by Complainant on the issue of 
affiliation is inconclusive and does not establish an affiliation between 
Respondent and the Mirandos, even in the broadest sense. 

Further, Respondent argues that the Complainant has failed to prove that 
the reparation award against North American Produce Corp. was unpaid at 
the time referenced in the Complaint. Respondent argues that inasmuch as 
the Complainant failed to introduce, at the hearing, evidence to prove that the 
reparation award was unpaid at the time the alleged affiliation between 
Respondent and the Mirandos took place, then Respondent’s motion to 
dismiss should have been granted, and that there is a failure of proof on the 
part of Complainant. 
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In addition, the Respondent contends that its license cannot be suspended 
or revoked because the alleged "notice" did not comply with the 
Administrative Procedure Act, 5 U.S.C. § 558(c). In this regard, the 
Respondent maintains that Respondent never had notice of the "facts or 
conduct" with which it was charged and, accordingly, DiCarlo had no 
“opportunity” to demonstrate or achieve compliance, as is required under the 
Administrative Procedure Act. Thus, Respondent argues that, not knowing 
the facts or conduct of which the USDA complained, Respondent was not 
provided with an opportunity to demonstrate or achieve compliance. 

In addition, Respondent contests that its conduct was "willful" as required 
by the Administrative Procedure Act, and [argues] that the Complainant is 
required to show an intentional misdeed or such gross neglect of a known 
duty as to be the equivalent thereof. Also, the Respondent would invoke the 
principles of estoppel against the Government. 

None of the contentions or arguments advanced by the Respondent is 
sufficient to negate the fact that it has violated section 8(b) of the PACA. An 
examination of Respondent’s contentions establishes that they are without 
merit. 

Among such contentions which Respondent argues is that the 
Department should be precluded from revoking its license on the grounds of 
estoppel. A primary thrust of such contention is that the Agency approved the 
use of the trade name "Meadowbrook Produce" to Respondent. The Agency’s 
approval of the use of the trade name "Meadowbrook Produce" is not an issue 
in this case and was clearly considered to be a separate issue. To the extent, 
if any, the Respondent placed reliance on the approval of the trade name as 
an indication that the Agency accepted its denials as to the employment 
and/or affiliation of the Mirandos|, that] cannot be deemed the fault of the 
Agency. No statements, actions or acquiescence by Agency officials, on which 
Respondent could have relied to its detriment, exist in this proceeding. 
Respondent has failed to prove either negligence or affirmative misconduct by 
the United States Department of Agriculture and, as a result, the doctrine of 
estoppel cannot be applied. 

Respondent also contends that the Department cannot revoke or suspend 
its license because of an alleged failure to comply with the Administrative 
Procedure Act, 5 U.S.C. § 5[5]8(c). The documentary evidence in this case 
proves otherwise. The notice contained in the February 14, 1992, letter (CX 
8) conforms with the notice requirements set forth in the Administrative 
Procedure Act (5 U.S.C. § 5[5]8(c)) and the Perishable Agricultural 
Commodities Act (7 U.S.C. § 499(h)). Thus, the notice that the Agency 
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provided Respondent fully satisfies the notice requirements contained in both 
the Perishable Agricultural Commodities Act and the Administrative 
Procedure Act. Jn re ABL Produce Inc., 52 Agric. Dec. [1578, 1589-93] 
(1993)[, aff'd in part & rev'd in part, 25 F.3d 641 (8th Cir. 1994)]. 
Respondent’s attempt to define the word "affiliation" (which is not 
defined in the PACA) and its analysis of the Legislative History of the 1962 
Amendments to the Perishable Agricultural Commodities Act do not lend 
merit to its argument that the Complainant has incorrectly applied the 


) provisions of section 8(b) to the instant case. Jn re S.E.L. International Corp., 


51 Agric. Dec. 1407 (1992). The relevant case law supports the construction 
of both "employment" and “affiliation” as urged by the Complainant in this 
proceeding. In re S.E.L. International Corp., 51 Agric. Dec. 1407 (1992); Tri- 


| County Wholesale Produce Co. v. Dep’t of Agric., 822 F.2d 162, 165 (D.C. Cir. 


1987); In re ABL Produce Inc., 52 Agric. Dec. [1578] (1993), aff'd in part & 
rev'd in part, 25 F.3d 641 (8th Cir. 1994); Jn re Williamsport Produce and 
Seafood, Inc., 47 Agric. Dec. 572 (1988). 

The overwhelming evidence herein establishes that the Respondent 


| employed or was affiliated with Joseph T. Mirando and Anthony Mirando, Sr., 
» from March 20, 1992, through, at least, October 28, 1992, without posting a 


surety bond which met the approval of the Complainant. 
The term "employment" is defined broadly under section 1(10) of the 


| Perishable Agricultural Commodities Act (7 U.S.C. § 499(a)(10)) as “any 


affiliation of any person with the business operations of a licensee, with or 
without compensation, including ownership or self-employment." Any 
affiliation of Joseph T. Mirando and Anthony Mirando, Sr., with Respondent’s 
business operations is sufficient to justify a finding of "employment" within the 
terms of the PACA. It is irrelevant whether or not Respondent made any 


payment directly to said individuals for their services. 


Whether or not the said Mirandos were operating as sales persons or as 


» brokers, the Respondent’s exclusive business relationship with JTM Brokerage 


was merely a front to allow Joseph T. Mirando and Anthony Mirando, Sr., to 
continue in the produce business while they were under employment 


| restrictions. 


The evidence shows that in January 1992, Respondent entered into an 
exclusive business arrangement with JTM Brokerage that enabled Joseph T. 


' Mirando and Anthony Mirando, Sr., to continue dealing in the produce 


industry despite the fact that they were under employment restrictions. The 
affiliation began in January 1992, when Donna Reed, the sister of Joseph T. 
Mirando and Anthony Mirando, Sr., approached Vincent DiCarlo, President 
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of Respondent, and suggested that DiCarlo enter into a business arrangement} 
with JTM Brokerage, a company that she had taken over from her brother, 
Joseph T. Mirando. JTM had been an inactive business for sometime prior} 
to January of 1992. Ms. Reed indicated to Mr. DiCarlo that a significant 
amount of produce business would now be available due to the financial 
difficulties of North American Produce Corp., a business owned by and} 
controlled by her brothers, Joseph T. Mirando and Anthony Mirando, Sr. At} 
that time, Mr. DiCarlo agreed to enter into an arrangement whereby JTM} 
would work exclusively for DiCarlo Distributors. Allegedly, JTM was to 
provide brokerage service to DiCarlo. 

Although not of material consequence to the disposition of | this 
proceeding, the weight of the more persuasive evidence would tend to confirm 
the Complainant’s position that Joseph T. Mirando and Anthony Mirando, Sr, 
were acting as sales agents, and not as brokers, as was claimed from time to 
time by their Attorney. In their capacity with JTM, they never issued invoices, 
confirmations of sale, or brokers’ memoranda, as required of brokers pursuant 
to the regulations promulgated under the Act. (7 C.F.R. § 46.28). Under the} 
PACA and the regulations, brokers are also required to disclose to customers 
that they are in fact acting as brokers and not dealers. (7 C.F.R. § 46.18). } 
Mr. Summers, the Agency’s Investigator, testified that he uncovered no 
documents in the files of Respondent, JTM, or any of Respondent’s customers | 
to indicate that JTM or the Mirandos were actually acting as brokers. 
Customers of Respondent who dealt with the Mirandos were never informed 
that the Mirandos were acting as brokers or that they represented JTM and} 
not North American Purveyors. In fact, Mr. DiCarlo testified that JTM did 
none of the paperwork for the transactions in which it was involved. 
Mr. DiCarlo testified that all paperwork was taken care of by Respondent. 
JTM had no other customers and its sole source of revenue was from 
DiCarlo. (CX 24). Furthermore, the DiCarlo accounts that JTM and the 
Mirandos were handling were produce customers of the defunct North 
American Produce Corp. : 

The Respondent mistakenly seeks to mount a collateral attack on the 
“responsibly connected" status of the Mirandos. This must fail. Respondent 
maintains that the Complainant did not provide evidence that the reparation 
award in favor of Tracy Willis Co. against North American Produce Corp. was 
unpaid. However, this is not so as indicated by the testimony of both Bruce | 
Summers and Jane Servais. Also, a copy of the unpaid reparation award was 
attached to the Complaint and Respondent was on notice thereof. At the 
time the order was issued against North American Produce Corp., Joseph T. 
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Mirando and Anthony Mirando, Sr., were responsibly connected with that 
firm, as defined in section 1(9) of the Perishable Agricultural Commodities 
Act (7 U.S.C. § 499(a)(9)), in that Joseph T. Mirando was President, 
Secretary and a 50% stockholder of North American Produce Corp. and 
Anthony Mirando, Sr., was Treasurer and 50% stockholder of North 
American Produce Corp. It is undisputed that the Mirandos were responsibly 
connected to North American Produce Corp. when it violated the Act by 
failing to satisfy the reparation award and the Mirandos, as a result, became 
ineligible for employment. 

In January of 1992, when DiCarlo entered into the aforesaid arrangement 
with JTM, DiCarlo started a new division and that division began trading as 
North American Purveyors, a name substantially similar to that of the 
Mirandos’ defunct company, North American Produce Corp. DiCarlo was 
informed by the Agency in Junc of 1992 that he could not use the trade name 
North American Purveyors because it might cause confusion in the industry. 
Later in the year of 1992, DiCarlo stopped using the trade name North 
American Purveyors and adopted the name “Meadowbrook Produce" under 
which it traded until it finally discontinued its relationship with JTM and the 
Mirandos in March of 1993. 

The testimony of the impartial trade witnesses called by Complainant 
confirms Respondent’s unlawful affiliation with Joseph T. Mirando and 
Anthony Mirando, Sr: Respondent’s business relationship with JTM was 
merely a sham to enable the Mirandos to continue their contacts in the 
produce business and for Respondent to make additional profits from the 
Mirandos’ old customers that the Mirandos continued to service for North 
American Purveyors. JTM, a previously inactive business owned by the 
Mirandos’ sister, with no customers other than DiCarlo, merely served as a 
conduit through which DiCarlo could pass funds to the Mirandos in payment 
for their services on behalf of DiCarlo. JTM was not operating as an 
independent business except as a facility from which the Mirandos could 
generate and solicit additional business for DiCarlo. The sole reason for 
JTM’s operation was as a sales agent for DiCarlo. As noted previously, the 
terminology "sales agent" more aptly describes the activities performed by 
JTM, as opposed to that of a broker. The testimony of said witnesses on the 
whole substantiates that Joseph T. Mirando and Anthony Mirando, Sr., 
solicited business and serviced accounts on behalf of Respondent. The 
Mirandos discussed particular orders, accounts, quality issues, and prices with 
the customers of Respondent, thus, meeting the statutory definition of 
employment or affiliation. The unlawful affiliation between DiCarlo, 
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Joseph T. Mirando, and Anthony Mirando, Sr., was further corroborated} 
through the testimony of Bruce W. Summers, the Agency’s lead Investigator, 
and William Addington, the Agency’s Investigator. Through his testimony, 
Mr. Summers established that the Park View Nursing Home was a customer 
of North American Purveyors during March of 1992 through May of 1992, and 
that the contact which such Home had with North American Purveyors was 
through Anthony Mirando, Sr. He was the individual with whom the Home 
did business. The Judicial Officer has noted in Jn re ABL Produce Inc., supra, 
[52 Agric. Dec. at 1594,] that: "A restricted person who regularly discusses 
produce prices with the buyers for a PACA licensee, and regularly discusses 
quality problems with the licensee’s customers, with or without compensation, 
is affiliated with a licensee, contrary to the Act." 

The use of JTM by Respondent constitutes sufficient affiliation with the 
Mirandos to be considered employment as that tcrm is used in section 8(b) 
of the PACA, and such employment was in violation thereof. 

Other contentions advanced by the Respondent strain credibility and are 
not supported by the evidence. Respondent would urge[] this forum to believe 
that Respondent was without knowledge that Joseph T. Mirando and Anthony 
Mirando, Sr., held themselves out as representatives of North American 
Purveyors. Respondent also expects this forum to believe that it never used 
the same logo as the Mirandos’ old company. However, Respondent’s own 
letterhead (CX 13, 15) clearly indicates otherwise. Likewise, Respondent 
argues that the Mirandos were not present at Respondent’s place of business. 
However, the evidence shows that Joseph T. Mirando received correspondence | 
at Respondent’s place of business and that he responded to it on | 
Respondent’s letterhead. It is beyond the realm of believability that the 
Respondent did not give the Mirandos permission to do business on its behalf. 
In fact, leaflets and informational data proclaiming the relationship were /* le 
disseminated throughout the New York produce market. (CX 13; TR 218- [Rest 
219). Respondent did not do anything to stop any of this activity until bein 
April 10, 1992, when it became apparent that several former customers of did 
North American Produce Corp. were withholding payment to North American IRes| 
Purveyors after lawyers representing trust beneficiaries informed both _ 
customers that a trust had been set up for the benefit of creditors of North ithe: 
American Produce Corp. 

An examination of the totality of the circumstances and the totality of the {424 
evidence presented establishes that there was an impermissible affiliation |S“?! 


between Respondent and the Mirandos under section 8(b) of the PACA. pUnc.. 
jlo 2 
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With respect to the matter of sanctions, the Judicial Officer has indicated 
at he gives considerable weight, consideration, and deference to the 
ecommendation of the Agency officials who are charged with the 


mony, 
tomer@nforcement of the Act. In the subject case, the Complainant seeks, as 
2, andfanction for Respondent’s unlawful affiliation with Joseph T. Mirando and 


thony Mirando, Sr., in violation of section 8(b) of the PACA, a revocation 
f Respondent’s PACA license. 

The evidence as a whole justifies such revocation, although the Judicial 
fficer in his discretion can choose to suspend, although there is no 
ecommendation in evidence for a suspension at this time. Premised upon the 
ecord of this proceeding, it appears that revocation is a proper sanction. 

The Complainant’s witness, Jane E. Servais, gave testimony at the hearing 
oncerning the need for the sanction of revocation. Ms. Servais testified that 
espondent’s employment violations were very harmful, as they undermined 
he intent of the employment restrictions in the Perishable Agricultural 
ommodities Act, namely, such restrictions were necessary to protect the 
dustry from individuals who had been found to be responsibly connected 
ith firms that had violated the PACA. In addition, such violations 
ndermine the deterrent effect of the sanctions imposed on the firms with 
hich the individual was responsibly connected. 

It has been stated that Congress regarded a person who failed to pay a 
eparation award as one who was likely to contaminate any licensee whose 
ness, business operations he became affiliated with in any manner. Tri-County 
lence ‘Wholesale Produce Co., supra, [45 Agric. Dec.] at 296-297. 

t on | Ms. Servais gave several reasons why a license revocation would be the 
t the jappropriate sanction in this proceeding. She stated that Respondent 
half, funlawfully employed the Mirandos for a long time, from March of 1992 until 
were {at least October 28, 1992, a period of 7 months. She also indicated that 
218- |Respondent was given two notices that it was prohibited from employing or 
until {being affiliated with cither Joseph T. Mirando or Anthony Mirando, Sr., but 
rs of idid so nonetheless. These notices were given in Complainant’s letters to 
rican {Respondent dated February 14, 1992, and March 26, 1992. Ms. Servais also 
both anne that only a revocation would be a meaningful sanction because of 
forth |the deterrent effect it would have on Respondent and the produce industry. 

Premised upon the Complainant’s recommendation, the record herein, 
fthe {and the precedent set in such cases as Tri-County Wholesale Produce Co., 
tion |supra; In re S.E.L. International Corporation, supra; and In re ABL Produce 
’ Inc., supra, a revocation of Respondent’s license is the appropriate sanction 

'to achieve the purposes of the Act and to protect the produce industry. 
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The many contentions, requests, and motions of the parties have been 
carefully considered and to the extent, if any, they are inconsistent with this 
decision, they are denied as not being legally sustainable, not relevant or 
material, or not of sufficient evidentiary value. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent argues that Complainant failed to meet its burden of proof 





determi 
weparati 
hich t 
o coll. 
employ: 
Th 
employ 


as to the Mirandos’ affiliation with the business operations of Respondent orf 


as to the nonpayment of the reparation award that gave rise to the Mirandos 
employment restrictions. However, I find that there is much more than a 
preponderance of the evidence supporting the Complaint, which is all that is 
required.” The evidence is adequately summarized in the ALJ’s Initial 
Decision, which I have adopted. I also agree with the more extensive 


discussion of the evidence sct forth in Complainant’s Response to} 


Respondent’s Appeal, but no useful purpose would be served by further 


discussion of the evidence, in view of te adequate discussion by the ALJ. 

Respondent argues that some of Complainant’s evidence was hearsay. 
This issue is of no importance since Complainant’s case is supported by a 
great deal of direct evidence. In any event, however, it is well-settled that 
"responsible hearsay is freely admitted in our Department’s administrative 
proceedings." Jn re Dr. Dane O. Petty, 43 Agric. Dec. 1406, 1466 n.53 (1984), 
aff'd, No. 3-84-2200-R (N.D. Tex. June 5, 1986). 

With respect to the sufficiency of the evidence to show that the Mirandos 
were subject to employment restrictions, because of the failure of the North 
American Produce Corp. to pay a reparation award, although I agree with the 
ALJ’s determination that Complainant’s position is supported by the record 
as to this issue, Respondent is not a proper party to raise this issue. The 
Department has a procedure for determining whether a person is responsibly 
connected with a licensee under the PACA subject to employment restrictions 
‘ because of the licensee’s violations. 7 C.F.R. §§ 47.47-.68. See, e.g., Siegel v. 
Lyng, 851 F.2d 412 (D.C. Cir. 1988). The Mirandos could have contested 


Complainant’s determination that they were under employment restrictions, | 


*See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
USS. 91, 92-104 (1981); Jn re Albert Lee Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 
F.2d 179 (6th Cir. 1983); Jn re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), 
aff'd, No. 78-3134 (D.N.J. May 25. 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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but they did not. If the Mirandos had contested the Department’s 
determination as to their employment restrictions on the ground that the 


meparation awards had been paid, that would have been an affirmative defense, 


hich the Mirandos would have had to prove. Respondent has no standing 
o collaterally attack Complainant’s determination as to the Mirandos’ 
employment restrictions. 

The Act defines the terms "responsibly connected, 


ow 


employ," and 


employment" as follows (7 U.S.C. § 499a(9), 10)): 


itial f 


Asive 
to 


‘ther 


way 
rsay. 
by a 


ha... : : : rece : ; 
affiliation ... with the business operations of a licensee, with or without 


compensation" (7 U.S.C. § 499a(10) (emphasis added)). The terms "employ" 


ative 
84), 


idos 
orth 
| the 
-ord 
The 
‘ibly 
ions 
ol v. 
sted 
Ons, 


450 
713 
178), 


(9) The term "responsibly connected" means affiliated or 
connected with a commission merchant, dealer, or broker as (A) 
partner in a partnership, or (B) officer, director, or holder of more 
than 10 per centum of the outstanding stock of a corporation or 
association; 


(10) The terms "employ" and "employment" mean any affiliation 
of any person with the business operations of a licensee, with or 
without compensation, including ownership or self-employment. 


It should be noted that the terms "employ" and "employment" mean "any 


and "employment" are not limited to a "responsibly connected" person, or to 
employment in an important or responsible position. "[A]ny" affiliation, even 
without compensation, meets the statutory definition. The word "any" is a 
broad and comprehensive term. United States v. Rosenwasser, 323 U.S. 360, 
362-63 (1945); FDIC v. Winton, 131 F.2d 780, 782 (6th Cir. 1942); Kuhiman 
v. W. & A. Fletcher Co., 20 F.2d 465, 468 (3d Cir. 1927). 

In ABL Produce, Inc. v. USDA, 25 F.3d 641, 644 (8th Cir. 1994), the 
Court stated: 


The definition [of "employ" and "employment"] makes clear that the 
analysis is to focus on whether there was a relationship between 
Lombardo and ABL’s business operations, and not necessarily 
whether there was an agency relationship between Lombardo and 
ABL. Cf. Tri-County Wholesale Produce Co. v. Department of 
Agriculture, 822 F.2d 162, 165 (D.C. Cir. 1987) (per curiam) ("[The 
Act on its face indicates that the statutory] term ‘employment’ is to 
be given a broad reading, indeed to include ‘any affiliation’"). 
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The legislative history of the amendatory legislation adding the definition) 
of "employ" and "employment" states (H.R. REP. No. 1546, 87th Cong., 2¢ 
Sess. 4 (1962)): 


r= TP 


~~ —_~ 


This section of the bill adds to the first section of the Perishable 
Agricultural Commodities Act definitions of "responsibility 
connected" and "employ" or "employment." These new definitions 
are necessary by reason of the rewriting of the provisions relating to 
sections 4(b), 4(c), and 8(b) of the act. These terms, although 
heretofore used in the act, were not defined. Their definition will 
give them specific meaning, thus avoiding possible confusion as to | 


| 
| 
| 
| 


; 
whos 


whos 
the / 


interpretations. The defining of "employ" and "employment" to 
include ownership or self-employment makes it clear that the 
provisions of section 8(b), as amended, apply to owners, as well as 
others employed in the business. To fail to include owners would 
defeat the whole purpose of this provision of the act. Heretofore 
the phrase used in connection with § 8(b) was "employ in a 
responsible position" and considerable difficulty has been 
encountered in delincating what constituted a responsible position. 


The Perishable Agricultural Commodities Act, as originally enacted in 
1930, contained no provisions restricting the employment of a person whose 
license was suspended or revoked, or who failed to pay a reparation award. 
The first employment restrictions were added by an amendment adding 
section 8(b) approved August 20, 1937, which prohibited the employment “in| 
a responsible position" of a person whose license was revoked or who was 
responsibly connected with a firm whose license was revoked. After 1 year 
following the revocation, such employment was permissible if a satisfactory 
bond was filed. The 1937 amendment provided (50 Stat. 725, 730 (1937) 
(emphasis added)): 


(b) The Secretary may, after thirty days’ notice and an 
opportunity for a hearing, revoke the license of any commission 
merchant, dealer, or broker who, after the date given in such notice, U 





continues to employ in any responsible position any individual whose 
license was revoked or who was responsibly connected with any firm, 
partnership, association, or corporation whose license has been 
revoked. Employment of such individual by a licensee in any 
responsible position after one year following the revocation of any 
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—E 


such license shall be conditioned upon the filing by the employing 
ng» 2if licensee of a bond, in such reasonable sum as may be fixed by the 
Secretary, or other assurance satisfactory to the Secretary that its 

business will be conducted in accordance with the provisions of this 


| 
inition 


: 
le | Aetf] 
ty | 
a In 1956, the employment restriction was made applicable to a person 
" | whose license is suspended, or who was responsibly connected with a firm 
th whose license is under suspension. The 1956 amendment to section 8(b) of 
il the Act is as follows (70 Stat. 726, 727 (1956) (emphasis added)): 
‘0 
a | (b) The Secretary may, after thirty days’ notice and an 
© a opportunity for a hearing, suspend or revoke the license of any 
* | commission merchant, dealer, or broker who, after the date given in 
d such notice, continues to employ in any responsible position any 
individual whose license has been revoked or is under suspension or 
who was responsibly connected with any firm, partnership, 
. association, or corporation whose license has been revoked or is 
o : under suspension. Employment of an individual whose license has 
been revoked or is under suspension for failure to pay a reparation 
ted in award or who was responsibly connected with any firm, partnership, 
whose association, or corporation whose license has been revoked or is 
ward. under suspension for failure to pay a reparation award after one 
cling year following the revocation or suspension of any such license may 
ae be permitted by the Secretary upon the filing by the employing 
o™ licensee of a bond, of such nature and amount as may be 
| year | determined by the Secretary, or other assurance satisfactory to the 
actony Secretary that its business will be conducted in accordance with the 


1937) | provisions of this Act{.] 

Since the Act had previously been amended in 1934 to provide for the 
| automatic suspension of the license of a licensee who failed to pay a 
reparation award or file an appeal for judicial review (48 Stat. 584, 588 (1934); 
7US.C. § 499g(d)), the 1956 amendment made the Act more restrictive than 
the 1937 amendment, discussed above, as to the employment of a person who 
had not paid a reparation award. 

) The legislative history of the 1956 amendatory legislation states (S. REP. 
| No. 2507, 84th Cong., 2d Sess. 4 (1956) (emphasis added)): 


-_ 
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Section 8(b) would authorize the Secretary to suspend the 
license of a person who employs in any responsible position an 
individual whose license is under suspension. In effect, this would 
place restrictions on suspended licensees comparable to those now 
in effect for revocations, and it would serve to eliminate the 
effectiveness of dummy organizations and other such devices that 
might be set up to circumvent the suspension penalty. 


<a 


In 1962, section 8(b) of the Act was amended to contain the provisions} 


presently in effect, which are sct forth above (76 Stat. 673, 675-76 (1962); 
7 U.S.C. § 499h(b)). The 1962 amendment makes the Act much more harsh, 
in one respect, with respect to the employment of a person who fails to pay 
a reparation award. Under the 1962 amendment, such a person cannot be 
employed in any capacity, without a bond, whereas the previous restrictions 
were applicable only to employment "in any responsible position." Moreover, 
at the same time that the employment restrictions were made more harsh, in 
this respect, the definitions of "employ" and "employment," discussed above, 
were added, defining employment as “any affiliation of any person with the 
business operations of a licensee, with or without compensation, including 


ownership or self-employment" (7 U.S.C. § 499a(10)).* 


The legislative history of the 1962 amendatory legislation, which enacted 
the provisions of section 8(b) presently in effect, states (H.R. REP. No. 1546, 


87th Cong., 2d Sess. 8 (1962) (emphasis added)): 





Section 11 amends section 8(b) of the act to clarify and make 
more effective the provisions of the act with respect to employment 
by licensees of persons who have been found to have violated the act 
or failed to pay reparation awards under the act, as well as persons 
responsibly connected with such persons. It prohibits the 
employment of these persons by a licensee without the approval of 
the Secretary and prescribes standards with respect to the conditions 
for such approval, authorizing the approval of such employment 
upon the furnishing and maintaining of a surcty bond satisfactory to 
the Secretary as assurance that the licensee’s business will be 
conducted in conformance with the act and all reparation awards 


*In another respect, the 1962 amendment relaxed the employment restrictions as to a person 
who failed to pay a reparation award since it eliminated the 1-year waiting period. 
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paid. Employment under such conditions may be approved, with 
respect to unpaid reparation awards, at any time and, with respect 
to persons found guilty of flagrant or repeated violations of the act, 
after 1 year, with authority in the Secretary to approve employment 
of the latter persons without a surety bond after the expiration of 2 
years. It is further provided that the Secretary may increase the 
amount of bond required and that failure to comply with his order 
in that regard shall result in automatic termination of approval. Any 


as 


visions licensee hiring a person without the approval ol the Secretary in 
1962) violation of this provision, alter notice and opportunity for hearing, 
harsh may have his license suspended or revoked. Al present the act 
) ss ‘ . si ee 
to pay applies only to the employment of a person in a responsible position. 
not be This has caused serious difficulties due to the problem of delineating 
ictions what constitutes a responsible position under all circumstances and the 
eover, difficulty of ascertaining the true nature of the employee 5 relationship 
rsh. in with the licensee. Under the present provisions of the act the 
? . . . . “o 
above, restrictions against employment are directed specifically to persons 
th the whose licenses had been revoked or suspended and_ persons 
Luding responsibly connected therewith. The bill extends such restrictions 
to persons whose licenses could have been revoked or suspended if 
nacted they had had active licenses. As amended, section 8(b) would 
1546, prohibit employment of persons covered by it unless such 


employment is approved by the Secretary; whereas at present it 
prohibits such employment only alter notice by the Secretary. 


oO 


The court in Siegel v. Lyng, 851 F.2d 412, 415-16 (D.C. Cir. 1988), 
recognized the expanded scope of the employment restriction by virtue of the 
1962 amendments, as follows: 





| Not only is section 499h(b)’s employment bar phrased as an 
absolute, but also the Act clsewhere defines employment as “any 
affiliation of any person with the business operations of a licensee, 
with or without compensation, including ownership or self- 
“ | employment.” 7 U.S.C. § 499a(10) (emphasis added). This Court 
in Quinn explicitly remarked that Congress had approved a "‘clear 
| and equitable’ rule that denied him [PACA violator] any 
employment, for the pertinent period, rather than require a new 
| determination of precisely which positions were closed." 510 F.2d at 
756 (emphasis added) (footnote omitted). 
E 
| 
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Indeed, Congress amended the Act in 1963 precisely to clarify 
this comprehensive bar. Immediately prior to the 1962 amendments, 
the Secretary was authorized to sanction licensees only when these 
employers hired a violator (or responsibly connected person) for a 
“responsible position." Because this determination proved difficult 
to administer, the qualification was deleted altogether in 1962. 
Congress explained the deletion with statements that prove an intent 
to incorporate an expansive employment bar. The House 
Committee on Agriculture, for example, stated: 


At present the act applics only to the employment of a 
person in a responsible position. This has caused serious 
difficulties due to the problem of delineating what constitutes 
a responsible position under all circumstances and. the 
difficulty of ascertaining the true nature of the employee’s 
relationship with the licensee. 


H.R. REP. No. 1546, 87th Cong., 2d Sess. 8 (1962). 


From the foregoing, it is clear that Congress regarded a person whos Agric 
license has been revoked or who fails to pay a reparation award as a tainted} 
person who is likely to contaminate any licensee whose business operations he 
or she becomes affiliated with in any manner, with or without compensation 
Congress prohibited any affiliation (with or without compensation) of sucha 
tainted person with a licensee unless (i) the affiliation is approved by the 
Secretary, and (ii) the licensee furnishes a bond in form and amoumi 
satisfactory to the Secretary. The evidence here shows that the Mirando 
were affiliated with the business operations of Respondent, thereb 
constituting “employment,” within the meaning of the Act. 

Here, as in In re ABL Produce, Inc., 52 Agric. Dec. 1578, 1589-92 (1993), 
aff'd in part & rev’d in part, 25 F.3d 641 (8th Cir. 1994), Respondent relies o1 
the fact that it advised Complainant of its disagreement with Complainant‘ 
view that the Mirandos were affiliated with Respondent’s business operations 
However, that disagreement, expressed to Complainant, does not aid 
Respondent here. As stated in Jn re ABL Produce, Inc., supra, 52 Agric. Dec. 
at 1592: 


Respondent cannot enlarge the notice requirements of the 
PACA (7 USS.C. § 499h(b)) and the Administrative Procedure Act 








(1993), 
‘lies on 
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ations. 
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(5 U.S.C. § 558(c)) merely by denying (erroneously) that Lombardo 
was employed by or affiliated with Respondent, and seeking further 
opportunity to respond, before the filing of a Complaint. The 
June 26, 1991, notice advised Respondent of the exact conduct 
alleged in the present case, and afforded Respondent an opportunity 
to correct the conduct. That notice was not rendered sterile by 
Middendorf’s erroneous denial as to Lombardo’s affiliation with 
ABL, and Middendorf’s request to be notified immediately if he 
would not be given further notice and a further opportunity to 
respond before any adverse action is brought. 


With respect to Respondent’s estoppel argument, | agree with the ALJ 
that the facts here present no case for estoppel. Morcover, my view that the 
Government is not subject to estoppel when it is acting in its sovereign 
capacity was stated in Jn re Norwich Beef Co., 38 Agric. Dec. 380, 397-98 
(1979), aff'd, No. H-79-210 (D. Conn. Feb. 6, 1981), appeal dismissed, No. 
81-6080 (2d Cir. Jan. 22, 1982), quoting from /n re M.&H. Produce Co., 34 
Agric. Dec. 700, 760-61 (1975), affd on other grounds sub nom. M.&H. 
Produce Co. v. Knebel, 549 F.2d 830 (D.C. Cir.) (unpublished), reprinted in 36 
Agric. Dec. 470, cert. denied, 434 U.S. 920 (1977), as follows: 


Even if we were to assume that the facts in this case presented 
a case for equitable estoppel, | adhere to the traditional view that 
equitable estoppel docs not apply to the Government acting in its 
sovereign capacity. 


As stated in United States v. Georgia-Pacific Company, 421 F.2d 
92, 100-101 (C.A. 9):” 


2s 


See also Federal Crop Ins. Corp. v. Merrill, 332 U.S. 380, 
383-386; Davis, Administrative Law Treatise (1958 ed. and 1970 
supp.), §§ 17.01-17.04. 


Numerous cases reflect the position that equitable estoppels 
may be found against the Government in certain situations. 
Thus the courts have held that an equitable estoppel may be 
found against the Government (1) if the Government is 
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acting in its proprietary rather than sovereign capacity; and [| 
(2) if its representative has been acting within the scope of [ 
his authority. 
(1) While it is said that the Government can be [| 
estopped in its proprietary role, but not in its sovereign role, | 
the authorities are not clear about just what activities are | 
encompassed by each. In its proprietary role, the 
Government is acting as a private concern would; in its | 
sovereign role, the Government is carrying out its unique | 
governmental functions for the benefit of the whole public. 


Similarly, in United States v. State of Florida, 482 F.2d 205, 2 
(C.A. 5), the Court stated: 


Whether the defense of estoppel may be asserted 
against the United States in actions instituted by it depends [| 
upon whether such actions arise out of transactions entered 
into in its proprietary capacity or contract relationships, or 
whether the actions arise out of the exercise of its powers of f 
government. The United States is not subject to an estoppel 
which impedes the exercise of the powers of government, 
and is not estopped to deny the validity of a transaction or 
agreement which the law does not sanction. Sanitary Dist. 
v. United States, 266 U.S. 405, 45 S. Ct. 176, 69 L. Ed. 352 
(1925); Utah Power & L. Co. v. United States, 243 U.S. 389, § 
37 S. Ct. 387, 61 L. Ed. 791 (1916). Nor does an estoppel 
arise through an act or representation made by an officer or 
agent without authority to act for the government in the 
premises. Wilber Nat. Bank v. United States, 294 U.S. 120, 
55 S. Ct. 362, 79 L. Ed. 798 (1935); Jeems Bayou Fishing & 
Hunting Club v. United States, 260 U.S. 561, 43 S. Ct. 205, 
67 L. Ed. 402 (1922). 


There is, however, some support for the view that in rece 
years, "the doctrine of sovercign immunity has begun to crumb | 
and so have the rules insulating the government from estoppe (1992 
Gestuvo v. District Dir. of U.S. Immigration & Nat. Serv., 337 F. Sup amnOp 
1093, 1098 (C.D. Cal.). It has been said that estoppel now "hing Judge 
on only two considerations: estoppel is available if the government amt a 
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wrongful conduct threatens to work a serious injustice and if the 


and “pe llige ; ae 

of | public’s interest would not be unduly damaged by the imposition of 
estoppel" (id., at 1099). See, also, United States v. Lazy FC Ranch, 

7 481 F.2d 985, 989 (C.A. 9), in which the Court said that-- 

dle, <r 

oan estoppel is available as a defense against the government if 


as the government’s wrongful conduct threatens to work a 
serious injustice and if the public’s interest would not be 


its 
jue unduly damaged by the imposition of estoppel. Gestuvo v. 
i. District Dir. of I. N. S., 337 F. Supp. 1093 (C.D. Cal. 1971). 


This proposition is true even if the government is acting in 
05, 2 a capacity that has traditionally been described as sovereign 
(as distinguished from proprietary) although we may be 
more reluctant to estop the government when it is acting in 
this capacity. See Georgia-Pacific, supra. 


ted 
nds : - i ; 

oul I believe that the older, traditional view best protects the public 

a interest and should be adhered to. I would deal with wrongful 
“an conduct by Government employees through disciplinary actions, if 
pel their conduct warrants punishment, rather than by damaging the 
ont public interest to any degree. 
| or 
atl In affirming my decision in Norwich, the court stated (Norwich Beef Co. 
352 » v. Bergland, No. H-79-210, slip op. at 8-9 (Feb. 6, 1981)): 
389, ; ; : , 
ypel First, it must be noted that when the government is processing 
o inspection service applications, it is clearly acting in its sovereign 

the capacity. That is, it is carrying out its unique governmental functions 
120, for the benefit of the whole public. The government is not subject 
y & I to estoppel when it is acting in its sovereign role. United States v. 
205, Georgia-Pacific Co., 421 F.2d 92, 100-01 (9th Cir. 1970). See also 
Air-Sea Brokers, Inc. v. United States, 596 F.2d 1008, 1011 (C.C.P.A. 
1979). 

rece . 
~ursll The case of Jn re S.E.L. International Corp., 51 Agric. Dec. 1407, 1419 
a (1992), relied upon by Respondent, which sets forth the requirements for 


> Supp “Stoppel, is a case decided by one of the Department’s Administrative Law 
"hing Judges, which was not appealed to the Judicial Officer. The case is, therefore, 
amenit 20t a controlling Departmental precedent. /n re Unique Nursery & Garden 
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Center (Decision as to Valkering U.S.A., Inc.), 53 Agric. Dec. __, slip g 
at 71 (1994), appeal docketed, No. 94-1632 (8th Cir. Mar. 11, 1994); In 
Charles Sims, 52 Agric. Dec. 1243, 1262 (1993); In re Hubert H. Smith Packi 
Co., 52 Agric. Dec. 1025, 1036 (1993); In re Henry S. Shatkin, 34 Agric. De 
296, 314-15 (1975). 
Turning to the sanction, the Department’s current sanction policy is s 
forth in Jn re S.S. Farms Linn County, Inc. (Decision as to James Josep 
Hickey and Shannon Hansen), 50 Agric. Dec. 476, 497 (1991), aff'd, Ni 
91-70169 (9th Cir. Apr. 23, 1993) (Table) (text in WESTLAW) (not to 
cited as precedent under 9th Circuit Rule 36-3), as follows: In re: 
; PURV 
It is appropriate to state expressly the practice that has been PACA 
followed by the Judicial Officer in recent cases, viz., that reliance Stay ¢ 
will no longer be placed on the "severe" sanction policy set forth in 
many prior decisions, e.g., Jn re Spencer Livestock Comm’n Co., 46 = . 
Agric. Dec. 268, 435-62 (1987), aff'd on other grounds, 841 F.2d 1451 cd 4 
(9th Cir. 1988). Rather, the sanction in each case will be | Order is 
determined by examining the nature of the violations in relation to 
the remedial purposes of the regulatory statute involved, along with T 
all relevant circumstances, always giving appropriate weight to the | SUulcor 
recommendations of the administrative officials charged with the 
responsibility for achieving the congressional purpose. 


I am in complete agreement with the views of the ALJ, who, in tun] In re: 
relied on the views of the administrative officials responsible for administerial PACA 
the Act. Respondent’s violation was particularly flagrant in view of the lengi Decisi 
of time the prohibited affiliation continued after Respondent receive 
Complainant’s notice, and the fact that the JTM activity was such an obvio 
sham to permit the Mirandos to continue in business, notwithstanding th 
employment restrictions, with the profits of the prohibited conduct share 
between Respondent and the Mirandos. The Jud 


For the foregoing reasons, the following Order should be issued. false an 
certifica 
inspecto 
suspend 
removec 
The Jud 
evidence 
purpose 
altered 


License 
Altered 
respons 
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Order 


Respondent’s license is revoked. 

The facts and circumstances as set forth herein shall be published. 
This Order shall take effect on the 30th day after service thereof on 
Respondent. 


In re: DiCARLO DISTRIBUTORS, INC., a/t/a NORTH AMERICAN 
PURVEYORS. 

PACA Docket No. D-93-519. 

Stay Order filed November 22, 1994. 


Julie Cook, for Complainant. 

Joseph G. Nemeth, Jr., Hauppauge, NY. for Respondent. 

Initial decision issued by Dorothea A. Baker, Administrative Law Judge. 
Order issued by Donald A. Campbell, Judicial Officer. 


The Order previously issued in this case is hereby stayed pending the 


outcome of proceedings for judicial review. 


In re: THE PRODUCE PLACE. 
PACA Docket No. D-93-550. 
Decision and Order filed December 14, 1994. 


License suspension — Making false and misleading statements for fraudulent purpose — 
Altered inspection certificates — Interstate commerce — Current of commerce — Principal 
responsible for employee’s acts — Inference. 


The Judicial Officer affirmed the Decision by Judge Hunt (ALJ) finding that Respondent made 
false and misleading statements, for a fraudulent purpose, by altering USDA inspection 
certificates for berries on six occasions to show lower temperatures than recorded by the 
inspectors. However, the Judicial Officer increased the ALJ’s sanction, which would have 
suspended Respondent's license for 30 days, but held the suspension in abeyance if Respondent 
temoved Ted Kaplan, who altered the certificates, from its business for a period of 6 months. 
The Judicial Officer imposed an unconditional 90-day suspension order on Respondent. The 
evidence supports the inference that Kaplan altered the inspection certificates for a fraudulent 
purpose, viz., to facilitate obtaining substantial price reductions on the berries. In addition, the 
altered certificates could have been used to satisfy Respondent's customers, if they wanted to 
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be sure that the berries had been stored at a proper temperature. It is no defense that the pricef 
adjustments would have been given even without the altered temperatures. It is customary top 


prove a fraudulent purpose by an inference drawn from all of the circumstances. The Secretay 


has jurisdiction under section 8(a) of the Act (7 U.S.C. § 499h(a)) to suspend or revoke a license 
for altering inspection certificates for a fraudulent purpose irrespective of whether Respondenf} 
has been found guilty in a Federal court of having altered certificates in violation of section 


14(b) of the Act (7 U.S.C. § 499n(b)). The berries do not actually have to be in interstate 
commerce. They "shall be considered" in interstate commerce as long as they are part of that 


“current of commerce usual in the trade in that commodity" whereby interstate commerce occunf 
(7 U.S.C. § 499a(8)). Reparation decisions are never binding, or even persuasive, in disciplinayf 


cases. In license suspension or revocation cases, where the statute makes the act of any person 


within the scope of his employment or office the act of the principal, as well, there is nevera 
basis for imposing a lesser sanction on an unknowing principal than on the person whof 


committed the violation. 


Andrew Y. Stanton, for Complainant. 

Stephen P. McCarron, Washington, DC, tor Respondent. 

Initial decision issued by James W. Hunt. Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary procceding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.), in which 
Administrative Law Judge James W. Hunt (ALJ) filed an Initial Decision and 


Order on July 22, 1994, suspending Respondent’s license for 30 days forf 


making false and misleading statements, for a fraudulent purpose, in 
purchasing six lots of berrics in interstate commerce, but holding the 
suspension in abeyance if Respondent removes Ted Kaplan from its business 
for a period of 6 months. The violations occurred on six occasions when Ted 


Kaplan, acting for Respondent, The Produce Place, altered USDA inspection} 
certificates for berries, and faxed the altered certificates to the sellers’ agent 
The alterations lowered the range of temperatures recorded for the berries tof 


40° or below. (To prevent deterioration, berrics should be stored at 40° or 
below.) The sellers’ agent, alter receiving faxes of the altered inspection 
certificates, agreed to substantial discounts of the prices paid by Respondent 
for the berries, ranging from 40% to 75%. 

On August 17, 1994, Complainant, seeking revocation of Respondent's 
license, appealed to the Judicial Officer, to whom final administrative 
authority to decide the Department’s cases subject to 5 U.S.C. §§ 556 and 557 


“See generally Campbell, The Perishable Agricultural Commodities Act Regulatory Program, it | 
1 Davidson, Agricultural Law, ch. 4 (1981 and 1989 Cum. Supp.), and Becker and Whitten, f 
» Stock 


Perishable Agricultural Commodities Act, in 10 Harl, Agricultural Law, ch. 72 (1980). 


_— 


mm 
US.C 


pinSU 
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has been delegated (7 C.F.R. § 2.35)."° On September 19, 1994, Respondent 
filed a cross-appeal, seeking dismissal of the Complaint. On October 11, 1994, 
' the case was referred to the Judicial Officer for decision. 

license = : : a 

condi Based upon a careful consideration of the entire record, an unconditional 
section), 90-day suspension order is being issued. For convenience, the Initial Decision 
terstat) is adopted as the final Decision, with deletions shown by dots, additions or 
of tha’ changes shown in brackets, and trivial editorial changes not specified. 
tinal » Additional conclusions by the Judicial Officer follow the ALJ’s conclusions. 
person : 
nevera 
on who 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


This is a disciplinary proceeding brought pursuant to the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) 
("PACA"), the Regulations promulgated pursuant to the PACA (7 C.F.R. §§ 

| 46.1 through 46.45), and the Rules of Practice Governing Formal Adjudicatory 

} Administrative Proceedings Instituted by the Secretary (7 C.F.R. §§ 1.130 
altura through 1.151). 
whic This proceeding was instituted by a complaint filed on August 30, 1993, 
on andy by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
- for United States Department of Agriculture. The complaint alleged that 
sc, @ respondent, The Produce Place, a PACA licensee, committed willful, flagrant 
ig the} and repeated violations of section 2(4) of the PACA (7 U.S.C. § 499b(4)), by 
ISINCS) making, for a fraudulent purpose, false or misleading statements in connection 
” Ted with purchases of perishable agricultural commodities made in the course of 
ecUlONy interstate commerce. The complaint further alleged that such false or 
agent | misleading statements consisted of false documentation reflecting the amount 
= 8 of perishable agricultural commoditics "dumped" with respect to two purchases 
40 %F made in February 1992 and April 1992, and six falsified inspection certificates 
ECON with respect to purchases made in October 1992 and November 1992. The 
ondealf complaint requested that respondent’s license be revoked. 


ident’s 

trative 

nd 55] “The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
inS U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 

gram, in} (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 

Whitten, decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 

Stockyards Act regulatory program). 
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A hearing was held on March 22 and 23, 1994, in Los Angeles, Californi 
Complainant was represented by Andrew Y. Stanton, Esq. Respondent wa 
represented by Stephen P. McCarron, Esq., Washington, D.C. 


Facts 


In December 1992, Patrick Romero, senior marketing specialist fy 
USDA’s PACA Branch in Tucson, Arizona, received a phone call from a 
anonymous caller at the Los Angeles County Department of Agricultur 
claiming that a William Velasco, an investigator for the County who hai 
retired in July 1992, had issued a "dump" certificate for The Produce Place 
a licensed PACA produce dealer in Los Angeles, relating to Produce Place; 
purchase of green snap beans from a Florida company called Cee-Be 
Produce, Inc. (Tr. 25-28.) This so-called "dump" certificate, signed by 
Velasco, was a Los Angeles County document entitled "Produce and Ey 
Quality Notice of Noncompliance." The certificate refers to 251 cartons 
green beans that Produce Place had received from "C B Produce." It state 
under "final disposition" that the beans were "dumped." (CX 12.) 

Romero discussed the matter with his supervisor who advised him tj 
conduct an investigation. In January 1993, Romero asked to see th 
company’s records. Melvin Herman, Produce Place’s president, made ther 
available to him. Romero went through the Cee-Bee file, but found » 
problem with the particular green bean transaction referred to by thy 
anonymous caller. He then proceeded to spend 2 weeks review 
transactions in two or three thousand other files. He found three incidenj 
that he considered “questionable": the first related to Produce Place 
purchase of green beans from a company called Premium Produce 
February 6, 1992; the second concerned the purchase of peppers from Cee 
Bee Produce on Apri! 4, 1992; the third related to six purchases 4 
strawberries and raspberries from Coastal Berry Corporation and Bay Fru 
and Vegetable, Inc., in October and November 1992. (Tr. 32-34, 55, 129-130 


The Green Bean Transaction 
(Lot 38056) 


On Thursday, February 6, 1992, at 4 p.m., Premium Produce in Nogale 
Arizona, shipped by truck 1,092 cartons of "Green Beans (KY) Pepe Brand 
to Produce Place in Los Angeles, a distance of approximately 500 miles. Thj 
temperature of the beans when they were shipped was 42 degrees. (CX 2 
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p. 3.) [The Produce Place] had bought two other lots of 1,386 cartons of Pepe 
Green Beans from Premium Produce a few days earlier in transactions on 
February 1 and 4. It had also bought 694 cartons of green beans from other 
sellers between February 1 and 14. (Tr. 202; RX 1, p. 1.) 

The record does not indicate when the beans, shipped on Thursday, 
arrived in Los Angeles. However, they apparently arrived by Saturday since 
the record shows that some of the beans were sold on Saturday and Sunday, 
February 8 and 9. (RX 1, p. 2.) Produce Place assigned the lot number 
38056 to the 1,092 cartons of beans. At 12:35 p.m., on the following Monday, 
February 10, the beans that had not been sold were inspected by a federal 
inspector. Inspections are conducted anywhere from 15 minutes to 4 hours 
after an inspection is requested. (Tr. 373; CX 2a, p. 4.) The record does not 
indicate whether, if the beans had arrived on Saturday, a federal inspection 
would have been conducted that day or Sunday. 

The inspection certificate for this lot of beans stated that there were 600 
cartons of beans and that their temperature ranged from 38 to 40 degrees. 
As for quality, the certificate stated: "Quality (misshapen, Broken)(5 to 8%)" 
and "Decay (2 to 9%) in advanced stages." (CX 2a, p. 4.) 

Gilbert Munguia, owner and general manager of Premium Produce, the 
seller of the beans, said he was told by Perry Lawrence, Produce Place’s 
representative with whom Munguia had dealt over a 5- or 6-year period, that 
there were problems with this lot of beans (lot 38056). Munguia, who said it 
is his practice when there is a problem with the produce he sells to give a 
credit or adjustment if the customer can document his problem, asked 
Lawrence for documentation. Lawrence sent Munguia a Los Angeles County 
"Certificate of Voluntary Condemnation and Destruction" (also referred to at 
the hearing as a "dump" certificate) of 384 cartons of "Pepe Green Beans." 
The certificate also refers to 210 cartons of other green beans being dumped. 
The certificate, signed by Velasco, was dated February 21, 1992. (CX 2b, p. 
4.) Another dump certificate signed by Velasco 2 days earlier on February 19, 
1992, for 420 cartons of Pepe Brand Beans (CX 2a, p. 5) was also entered into 
the record, but its significance is not indicated other than for its document 
number. The two dump certificates were not numbered sequentially. (Tr. 47; 
CX 2a, p. 5.) Munguia’s testimony about the transaction being questionable 
relates only to that part of the February 21 dump certificate for 384 cartons 
of beans from lot 38056 as being the basis for his decision to give Produce 
Place a credit. (Tr. 62, 69, 78, 81.) No lot number was indicated on either 
dump certificate. Produce Place purportedly received the certificate after the 
produce was dumped. (Tr. 62, 69, 78, 75-76, 81, 109.) - 
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Munguia said he never had any complaints against Lawrence, who was 
not called as a witness, in the 5 or 6 years Lawrence worked for Produce 
Place. (Tr. 76.) Velasco was also not called as a witness, although 
complainant had served Velasco with a subpoena. 

Munguia accepted the dump certificate as sufficient documentation to 
give Lawrence a credit on the order. (Tr. 69-70; CX 2b, p. 4.) However, at 
the hearing, he said he had not seen the USDA inspection certificate when he 
gave Lawrence the credit and, had he seen it, he would not have given him the 
credit. Munguia testified that his invoices state that he will not accept claims 
unless supported by a USDA inspection certificate prepared within 24 hours 
of the arrival of the produce. He did not explain why he did not insist ona 
copy of the inspection certificate before giving Lawrence a credit. (Tr. 71-73.) 
No objective industry witnesses were presented at the hearing on whether the 
results of the inspection would have warranted a credit or not. 

Munguia also said that only 600 of the 1,092 cartons of beans were 
inspected and, noting that the beans were not inspected until 4 days after they 
were shipped, said that if the beans had been on the truck too long it could 
cause them to decay. (Tr. 73-74.) As noted earlier, it is not shown when the 
beans were received or, if they had arrived on Saturday, 2 days after they were 
shipped, that they could have been inspected at that time. According to the 
uncontradicted testimony of Ted Kaplan, a company vice president who heads 
Produce Place’s [buying force and] sales force [(Tr. 311), and who is a one- 
third owner of Respondent (CX 1),] it was not unusual for Produce Place to 
start selling the beans before they were inspected since it is an industry 
practice, which growers support, to try to sell perishable produce as soon as 
it is received and sometimes even before it is inspected to prevent it from 
"sitting around . . . to go bad on us." (Tr. 344.) If any produce has been 
sorted before being inspected and sold, inspectors look at the remaining 
produce in their original unsorted containers to determine the quality of the 
produce. Inspectors also usually take random samples from only about half 
a lot of produce. They consider the quality of the produce of a half lot to be 
representative of the whole lot. (Tr. 344-346, 359-363.) 

Munguia, who never filed any complaint with the government about the 
transaction, summed up the matter with the comment that, "I made the 
judgement to give the Produce Place that credit and at the time, I guess that’s 
-- I got to figure that I made that judgement at that time so I figured I’m okay 
with it now." (Tr. 81, 136.) 

When Romero later conducted his investigation, he found the transaction 
questionable, because the inspection certificate referred to only 600 cartons 
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of beans being inspected, whereas 1,092 cartons had been shipped, and 
because the numbers on the two dump certificates were not numbered 
sequentially: the February 19 certificate was numbered 04722; the February 
21 certificate was numbered 04721. (Tr. 47-50.) As indicated before, the 
record does not show any other irregularities relating to the February 19 
certificate. 

Romero requested that Produce Place, which uses a computer to keep 
track of sales to its customers, provide him with a composite "history" report 
of the sale transactions involving this "specific" lot (38056) of Pepe KY green 
beans. (Tr. 51.) At the direction of the company’s controller and general 
manager, Tony Avilez, a computer technician prepared a printout for Romero 
which was captioned "History File Lot Sales Report - Lot # 38056 
Commodity: B120 Beans KY." (Tr. 51, 207-208, 226; CX 2a, p. 7.) 

The report, which Avilez did not see before it was given to Romero, 
showed that a total of 1,028 cartons of beans were sold, with 37 cartons 
dumped on February 10, and 23 cartons dumped on February 19, for a total 
of 60 cartons dumped. (Tr. 208.) 

When Romero saw that the numbers in the lot report showing 1,028 
cartons sold and 60 dumped did not agree with the 1,092 cartons in the lot 
that Produce Place had bought, of which 384 were dumped, he asked Herman 
the reason for the discrepancy. (Tr. 52.) Herman said that some of the sales 
listed on the report could have involved sales from another lot of green beans. 
He said that a report of sales bascd on lot numbers was not accurate because 
the company did not ordinarily prepare lot reports. The purpose of 
computerized sales information, he said, was to keep an inventory of how 
many "packages" of a commodity came in and how many went out. (Tr. 53, 
132, 295-296.) 

Romero then asked for, and was given, the sale invoices on which the lot 
report he requested was based. These invoices reflect 11 sales of green beans 
occurring on 2/8, 2/9, 2/11, 2/12, 2/13, 2/19, 2/20 (2), 2/21, 2/26, and 2/27. 
(CX 2a, pp. 8-18.) The invoices for the first four sales, on 2/8, 2/9, 2/11, and 
2/12, totalling 713 cartons of beans, identify the beans as "Beans KY Pepe" or 
"Beans KY" and give their lot number as 38056. The 2/13 invoice refers also 
to the beans as "Beans KY Pepe," but does not have a lot number. The 
invoices for the sales on 2/19, 2/20 (2), 2/21, 2/26, and 2/27 also do not give 
an identifying lot number, except for the 2/19 invoice which gives the lot 
number as 4906, and refers to the beans only as "beans" or "greenbeans". 
However, all invoices contain the same green bean commodity identification 
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number of B120 except for the 2/19 invoice which for unexplained reasons 
gives the commodity number as B104. (CX 2a, pp. 8-18.) 

Avilez, who was responsible for the company’s sales records, was not 
asked by Romero whether the report was accurate. (Tr. 133, 208.) Avilez 
testified that the company has commodity codes for its produce as well asa 
specific number for each lot of a commodity. The commodity number for all 
lots of green beans was B120. He said Romero was given a lot report 
because he requested one, but that reports containing specific identification 
of a commodity by lot number are usually prepared only on the rare occasion 
when the company sells produce by consignment and has to make an 
accounting of the lot to the consignor. He stated that sale invoices are used 
to maintain an inventory of a commodity, such as green beans, and that when 
a clerk, who may process up to 70 transactions a day involving up to 15 
different lots, does not have a specific identification of a commodity’s lot 
number, the clerk will take a "guess" as to the lot the beans are from in order 
to "clear the inventory." (Tr. 198-199, 203, 205-207, 213, 236.) 

After reviewing the lot report given to Romero and the sale transactions 
on which the report was based, Avilez said he found that it was inaccurate. 
He said the lot numbers recorded on the invoices for the transactions between 
2/8 and 2/12 for 713 cartons of Pepe KY brand beans show that they were 
from the lot involved here, 38056, but that the invoices for the other 
transactions do not show the lot number and that the company did not have 
KY beans later in February. The sale of "Beans KY Pepe" on February 13, 
he testified, was probably from one of the other lots of beans that the 
company had bought early in February from Premium Produce. In other 
words, Produce Place contends only the 713 cartons specifically identified as 
being from lot 38056 were part of the February 6 purchase of Pepe KY green 
beans from Premium Produce. Then, by adding the 384 cartons that were 
dumped to the 713 cartons identified as being from lot 38056, all the cartons 
in that lot are accounted for. (Tr. 202-20[7], 210.) 


The Pepper Transaction 
(Lot 99047) 


On April 4, 1992, Cee-Bee Produce, Inc., in Belle Glade, Florida, shipped 
1,540 cartons of "X Large Pepper(s)" to Produce Place. Cee-Bee’s order 
number for the peppers was M4441. (CX 3a, p. 2.) Produce Place received 
the peppers on April 8 and assigned lot number 99047 to the load. It also 
apparently paid a cold storage company to store them. (Tr. 40; CX 3a, p. 4) 
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The peppers were federally inspected at 9 a.m. on the same day they arrived. 
The inspection certificate stated that their temperature was 43 to 45 degrees, 
that their brand was "Farm Fresh’ Ex Lg," and that 1,540 cartons were in the 
lot. As for quality, the certificate stated that the average defects were 14.2%, 
with scars and sunburst ranging from 4 to 12%, bruising 4%, crushed pods 
2.2%, and decay 0%. The certificate stated that the peppers "Fails to grade 
US No 1 only account condition." (CX 3a, p. 12.) 

In addition to these extra large peppers it received on April 8 (lot 99047), 
Produce Place also received peppers from other suppliers at about this time. 
They were all identified for inventory purposes as “bellpeppers green" and 
assigned the same commodity number, B108. (RX 2, p. 2.) 

On May 19, Produce Place wrote to Cee-Bee enclosing the inspection 
certificate and stating that the peppers in order M4441 (lot 99047) were 
defective. The letter said that, "[w]ith difficulty, I was able to sell a portion 
of the load and had to dump the rest due to decay." The letter said that "243" 
and "651" cartons were dumped and 646 were sold. (CX 3a, p. 4.) A Los 
Angeles County "dump" certificate for 890 cartons of "Bell Peppers" signed by 
Velasco was dated April 28. (CX 3a, p. 14.) Cee-Bee gave Produce Place a 
price adjustment on the peppers. It never filed any complaint about the 
matter. (Tr. 40, 136.) The record also indicates that 336 cartons of peppers 
that Produce Place received from Cee-Bee on April 20 were also dumped, but 
there is no other information in the record concerning this transaction. (RX 
ap. 2.) 

Because the anonymous phone call had concerned Cee-Bee, Romero 
reviewed all of Produce Place’s transactions with Cee-Bee. (Tr. 34.) He 
found the pepper transaction involving lot 99047 questionable because Produce 
Place had said that 243 and 651 cartons of peppers were dumped (totalling 
894), whereas there was only one dump certificate which showed that 890 
were dumped. (Tr. 38.) As with the green beans, Romero asked for, and 
received, a listing of the sale transactions for that specific lot of peppers. (Tr. 
38.) The report, captioned “History File Lot Sales Report - Lot #99047 
Commodity: B108 Bellpeppers Green," listed 38 sale transactions between 
April 7 and April 23, and showed that 1,540 cartons were bought, 1,537 
cartons were sold, but that none were dumped. (CX 3a, p. 16.) 

Herman told Romero that some of the transactions listed on the lot 
report might belong to one of the other lots of peppers that the company had 
purchased. (Tr. 135.) Avilez, who Romero did not ask whether the report 
was correct, said that after he reviewed the sale transactions he found 
inaccuracies in the report. (Tr. 209.) For example, he said the sale listed on 
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the report for April 7 could not have involved peppers from lot 99047 becaus 
peppers from that lot were not received by Produce Place until April 8 (Ci 
3b, p. 17), and that the sale of 112 containers of peppers to World Wik 
Foods on April 10 (CX 3b, p. 20) erroneously indicates that they were fron 
lot 99047. He said that this was not an actual invoice but rather a computer 
generated document that a clerk used to clear the inventory. The correct fik 
invoice for this transaction, he said, shows that these peppers were not th 
extra large but were "choppers," a non-graded pepper, from lot number 9709) 
A representative from World Wide Foods had also signed the invoie 
acknowledging receipt of the produce shown on this invoice which indicat 
that the peppers that World Wide received were choppers. (Tr. 213-218; Ck 
3b, p. 21.) As for the other transactions, he testified that not all the invoice 
in the file contain a lot number. (Only 6 of the 38 invoices in the file contain 
a lot number.) He said he was nevertheless able to determine wha 
transactions should be considered a part of lot 99047 by the size of th 
peppers sold and the customers to whom they were sold. (Tr. 212-213.) He 
testified that bell peppers come in four sizes: small, medium, large, and ext 
large and that there are also "choppers," a non-graded pepper, "Regency,"i 
brand name for large peppers, and "super," which is another term for extn 
large peppers. Regardless of size, he said, all peppers are listed as the sam 
commodity and have the same commodity number, B108. The companys 
clerks also do not make a distinction in the size of the peppers that are soll 
when they clear a commodity inventory. (Tr. 212-232.) Avilez testified tha 
as the general manager and having worked for Produce Place for 9 years, he 
knows the pepper size requirements of his customers. Some customers ar 
not demanding, but those who are will reject any that are not the right size. 
Ralph’s Grocery Company, for instance, buys extra large, while Pac 
Warehouse buys a smaller size that will fit 10 to a bag. (Tr. 222-223, 230-231, 
237.) 

On the basis of this analysis of the transactions, Produce Place contend 
the invoices show that, of the 38 sale transactions listed in the report, 15 wert 
not sales of the extra-large peppers, since the invoices for these transaction 
state a different size, such as "large," "Regency," "medium," "chopper," or “#2 
grade". Six other sales were to buyers that Avilez knew did not buy extn 
large peppers, while seven sales were the extra large, since the invoices stated 
that the size was “extra large" or “super,” or identified the lot number 4 
99047. He also included four cash transactions as sales of the extra large a 
a "margin of error,” because neither the name of the customer nor the size d 
the peppers was indicated on the invoices. (Tr. 213-237; CX 3B, pp. 17-55) 
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Avilez admitted that his numbers were not exact and that he could be off on 
his count of the cartons. He also appeared to concede that the four other 
cash sales involving 21 cartons of peppers might also be considered extra large 
| since the lot number, customer, or size is not indicated on the invoices. (Tr. 
4 213, 234-236.) 

Produce Place prepared a revised report for lot 99047 on the basis of 
Avilez’ analysis of the transactions. It shows that of the 1,540 cartons of bell 
} peppers received from Cee-Bee Produce on April 8, 646 cartons were sold, 
894 were dumped, and 4 were listed as "shrinkage." (RX 2, p. 3.) 


The Berry Transactions 


In the course of his investigation, Romero found six questionable federal 
inspection certificates which related to Produce Place’s purchases over a 5- 
week period, from October 7, 1992, to November 10, 1992, of strawberries and 
raspberries from Coastal Berry Corporation (now called N.T. Gargiulo, L.P.) 
i) and Bay Fruit and Vegetable, Inc., both located in Watsonville, California. 
Romero found them questionable because, for each certificate, there appeared 
to be a copy containing a different temperature reading. (Tr. 85.) 

One copy of the inspection certificate dated October 7 for strawberries 
i} from Bay Fruit (which sold its fruit through Coastal Berry’s seller, Sandra 
Jurach) states that temperature of the strawberries ranged from 43 to 47 
degrees (CX 4a, p. 8); another copy of the same certificate gives the 
temperature range as 36 to 40 degrees (CX 4a, p. 5). The berries were 
received at an undetermined time on October 6 and inspected at 7:50 a.m. on 


iz} October 7. (CX 4a, pp. 4-5.) 


One copy of the certificate dated October 15 for strawberries from Bay 
Fruit gives the temperature range as 41 to 43 degrees (CX Sa, p. 9); the other 
copy gives the range as 36 to 40 degrees (CX Sa, p. 5). The berries were 
shipped at 5:45 p.m. on October 14 and inspected at 8:00 a.m. the following 
morning. (CX Sa, pp. 4-5.) 

One copy of the certificate dated October 20 for strawberries from Bay 
Fruit gives the range as 42 to 44 degrees (CX 6a, p. 7); the other copy gives 
the range as 36 to 40 degrees (CX 6a, p. 3). The berries were received on 
October 19 and inspected on October 20 at 7:15 a.m. (CX 6a, pp. 3-4.) 

One copy of the October 23 certificate for strawberries from Bay Fruit 
gives the range as 45 to 46 degrees (CX 7a, p. 9); the other copy gives the 
range as 35 to 39 degrees. (CX 7a, p. 3.) The berries were received on 
October 23 and inspected at 1:05 p.m. on October 23. (CX 7a, pp. 3, 5.) The 
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words "192 straws" also appear at the end of the second copy but not on the 
first. (CX 7a, p. 3). The invoice (CX 7a, p. 2) shows that 192 cartons of 
strawberries were purchased while the inspection certificate shows that % 
were inspected. 

One copy of the October 28 certificate for strawberries from Coastal 
Berry Corporation gives the range as 43 to 46 degrees (CX 10a, p. 10); the 
other copy gives the range as 36 to 40 degrees (CX 10a, p. 4). The berries 
were received on October 27 and inspected on October 28 at 12:20 p.m. (CX 
10a, pp. 4, 7.) 

One copy of the November 10 certificate for raspberries from Coastal 
Berry gives the range as 42 to 44 degrees (CX 8a, p. 10); the other copy gives 
the range as 35 to 39 degrees (CX 8a, p. 4). The berries were received on 
November 3 and inspected on November 5 at 12:15 p.m. (CX 8a, pp. 4, 8) 

All copies of the inspection certificates, regardless of temperature } 
reading, state that the berries "fail to grade U.S. No. 1 only account 
condition." For the strawberries, this was due to varying degrees of bruising 
and decay. For the raspberries, this was due to some being overripe and to| 
decay. 

Bruce Summers, senior marketing specialist for PACA, testified that 
temperature readings on inspection certificates reflect whether produce has 
been handled properly. In produce transactions, he said, there is a warranty 
by the shipper that the produce sent to the receiver is in "suitable shipping 
condition." Summers said that when produce is shipped in good condition, the 
responsibility for any problems with the produce when it is received is with the 
receiver, but that the circumstances, such as length of trip and number of 
defects in the produce, can determine whether the shipper or receiver is 
responsible for any deterioration in the produce. (Tr. 158-159, 166-168, | 
Inspectors take from 3 to 10 temperature readings from each load of produce 
they inspect. The optimum storage temperature for the berries is under 40 
degrees. (Tr. 265, [339, 346-348,] 361.) 

When Romero saw the discrepancies in the temperature readings on the 
inspection certificates, he asked Herman{, president and one-third owner of 
Respondent (CX 1; Tr. 293),] for the reason. Herman responded that he did 
not know, but said he would "get to the bottom of it." (Tr. 93.) Ted Kaplan, 
vice president and one-third owner of Respondent, who "head[s] up the sales 
force and buying force" of Respondent (Tr. 311),] then called Romero to tell 
him that he had altered the temperature readings on the certificate[s] to show 
a lower temperature range than the ones on the original certificates. Romero 
said that Kaplan told him that Sandra Jurach, the seller of the fruit for Bay 
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Fruit and Coastal Berry (the latter now called N.T. Gargiulo, L.P.), had told 
him that if the produce showed a high temperature when it was inspected, he 
was to cool the fruit down, change the temperature on the certificate and fax 
a copy to her. (Tr. 93-94.) 

Romero talked to Jurach about the transaction. She told him that she 
had given Produce Place an adjustment on the price of the berries because of 
their market condition and that she had received faxed copies of the altered 
inspection certificates from Kaplan. However, she did not receive copies of 
the original unaltered certificates until [several months] later. (Tr. 113-114{, 
258-259, 262, 277-278]; CX 9, p. 1.) Romero did not indicate in his testimony 
whether he had asked Jurach if she had told Kaplan to cool the berries and 
alter the certificates. 

Jurach testified that she did not tell Kaplan to cool down the berries{, 
and that "the copies that I got weren't high temperatures."| (Tr. 262.) Kaplan 
also testified that Jurach had not told him to cool them. He said the matter 
probably relates to problems that Produce Place had had that summer with 
a trucking company called Paul’s which had delivered fruit with a high 
temperature because the truck had sat somewhere for a couple of hours 
before making the delivery. Kaplan had the produce cooled down, apparently 
before it was inspected. (Tr. 317.) 

Kaplan said he had changed the temperature reading on the six berry 
certificates because the reading on the certificates was not a "true definition," 
that is, it did not reflect the temperature in the company’s coolers, which 
ranges between 34 and 36 degrees and which he checks every day. (Tr. 312, 
316-317, 342.) [He testified that "I was changing those documents for my 
internal records basically" (Tr. 337), but he admitted that, even though he kept 
a copy of the original certificates and the altered certificates, he faxed Jurach 
only a copy of the altered certificates (Tr. 337-338).| 

Kaplan testified that when he requests an inspection, he is told to "get the 
produce ready," which he interprets to mean to get the produce out of the 
cooler and onto the dock or warehouse floor where it will be inspected and 
that "you figure within a couple hours they’re going to be there and you get 
ready because they’re busy and we’re busy." (Tr. 320-323.) When there is a 
lapse of time until the inspection is conducted, the temperature of the produce 
goes up and does not reflect its holding temperature in the cooler. (Tr. 285, 
312-315.) He said that berries that take only 5 or 6 hours to ship should be 
in good shape when he receives them, but that he had been having a problem 
with the berries sitting on the dock waiting for an inspection and then getting 
"poor" temperature readings. (Tr. 330, 340.) He did not say how long the 
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berries involved here had been out of the cooler before being inspected, but | 
said that they had been in the cooler before being inspected. He testified that | 
some of his customers have insisted that he keep the fruit at 40 degrees or | 
under and that he changed the certificates as an "internal record" to show that 
he was handling the fruit properly. (Tr. 338-339, 342.) Kaplan stated that his 
alteration of the certificates was not meant to be fraudulent and that it made 
no difference as far as getting a credit for the berries from Jurach, from 
whom he receives produce almost daily. He said he knew before the 
alterations were made that he would get a credit because of the quality and 
condition of the berries and that he had never had any difficulty obtaining 
adjustments from his suppliers [and] that they had [n]ever made any 
complaints against him. (Tr. 274, 337- 341.) As for the addition of the words 
"192 straws" on the October 23 certificate, he said this number was to reflect 
that, although the inspector had looked at 96 boxes, there were 192 boxes of 
strawberries in the load. (Tr. 332.) 

Jurach testified that she hears “all the time" from her customers that the 
temperature of the produce has gone up because it has to be taken out of the 
cooler before it will be inspected. (Tr. 265, 276.) Clifton Harada, a USDA 
inspector, testified that produce is usually inspected outside the cooler, but 
that it is not the policy of the inspectors to tell dealers to take the produce out 
of the cooler before the inspector arrives. He said there are 12 inspectors 
who are kept busy servicing about 200 companies. Harada said some dealers 
will bring the produce out of the cooler before the inspector arrives, while 
others wait until after he arrives. Harada testified that he has never heard any 
complaints about the temperature going up because of the produce being 
brought out of the cooler and that inspectors will wait about 15 minutes for 
the produce ... [firm to begin taking the product out of the coolers for 
inspection, and as long as boxes are continually being brought out of the 
coolers, the inspector will wait for the process to continue, which “can take up 
to thirty minutes" (Tr. 366)]. Inspectors do not tell a dealer when they will 
arrive, and it may take up to 4 hours, after a request for inspection is made, 
before an inspector arrives. (Tr. 357-360, 362, 367, 372-373.) Bruce Summers, 
PACA’s senior marketing specialist, testified that it would not be a proper 
inspection procedure if inspectors left produce out of a cooler for an hour 
before inspecting it. (Tr. 162.) 

Jurach, who has been doing business with Produce Place for 8 years, 
testified that she has never had a problem with or complaint against the 
company. The five loads of strawberries and one load of raspberries involved 
in this proceeding that she sold to Produce Place were grown in the 
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Watsonville /Salinas, California, area, a driving distance of about 6 to 8 hours 
from Produce Place in Los Angeles. (Tr. 244-247.) 

The berries shipped to Produce Place in October and November were the 
last in a growing season that starts in March. By the end of the season, 
Jurach testified, the plants and fruit are weaker. She said these berries are 
sold locally, including Los Angeles, because they would not survive being 
shipped to markets in the East. She testified that after the berries involved 
here were shipped to Produce Place, Kaplan called to say that he had 
problems with them and that he was going to have them inspected and would 
fax a copy of the certificate to her. She said she determines whether to give 
an adjustment based on the quality of the produce shown by the inspection 
certificate. She gave Produce Place a price adjustment because of the berries’ 
bruising and decay. She said she experienced similar problems with other 
buyers she sold to during the same time period and had given them 
adjustments as well. (Tr. 248-250, 274, 275.) 

Jurach testified that she did not know at the time that Kaplan had 
changed the temperature readings on the inspection certificates and did not 
receive copies of the unaltered certificates for about 3 months. She said that 
if she had known the certificates had been altered, she would have questioned 
Kaplan about the unaltered temperature readings, but probably would have 
accepted his word that the produce being inspected outside the cooler had 
caused the increase in temperature. The unaltered temperatures, she said, 
were not unusual readings. She testified that she would have still given 
Produce Place the price adjustment, because she had heard about the same 
inspection problem from other people and because she knew the quality of the 
berries. The addition of "192 straws" on the October 23 certificate would also 
not have mattered, because she assumed it referred to the number of 
strawberries in the lot. (Tr. 277-280, 282, 285-286.) 


Law 
Section 1(8) of the PACA (7 U.S.C. § 499a(8)) provides: 


A transaction in respect of any perishable agricultural 
commodity shall be considered in interstate or foreign commerce if 
such commodity is part of that current of commerce usual in the 
trade in that commodity whereby such commodity and/or the 
products of such commodity are sent from one State with the 
expectation that they will end their transit, after purchase, in 
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another, including, in addition to cases within the above general (b) 
description, all cases where sale is either for shipment to another 
State, or for processing within the State and the shipment outside 
the State of the products resulting from such processing. cal 
Commodities normally in such current of commerce shall not be col 
considered out of such commerce through resort being had to any pa 
means or device intended to remove transactions in respect thereto of 
from the provisions of this chapter. set 
ap 
Section 2(4) (7 U.S.C. § 499b(4)) provides: pu 
fal 
It shall be unlawful in or in connection with any transaction in pu 
interstate or foreign commerce— be 
a | 
co 
(4) For any commission merchant, dealer, or broker to make, [S 
for a fraudulent purpose, any false or misleading statement in 
connection with any transaction involving any perishable agricultural 49 
commodity which is received in interstate or foreign commerce by 
such commission merchant, or bought or sold, or contracted to be 
bought, sold, or consigned, in such commerce by such dealer, or the ac 
purchase or sale of which in such commerce is negotiated by such fo 
broker... . Ww 
di 
Section 8(a) (7 U.S.C. § 499h(a)) provides: d 
(a) Whenever (1) the Secretary determines, as provided in 
section 499f of this title, that any commission merchant, dealer, or 
broker has violated any of the provisions of section 499b of this title, 1. 
or (2) any commission merchant, dealer, or broker has been found 
guilty in a Federal court of having violated section 499n(b) of this 
title, the Secretary may publish the facts and circumstances of such | 
violation and/or, by order, suspend the license of such offender for | mislez 
a period not to exceed ninety days, except that, if the violation is | peppe 
flagrant or repeated, the Secretary may, by order, revoke the license | Rome 
of the offender. dump 
conte: 


[Section 14(b) (7 U.S.C. § 499n(b)) provides: 
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(b) Issuance of fraudulent certificates; penalties 


Whoever shall falsely make, issue, alter, forge, or counterfeit, or 
cause or procure to be falsely made, issued, altered, forged, or 
counterfeited or willingly aid, cause, procure or assist in, or be a 
party to the false making, issuing, altering, forging, or counterfeiting 
of any certificate of inspection issued under authority of this chapter, 
sections 491, 493 to 497 of this title, or any Act making 
appropriations for the Department of Agriculture; or shall utter or 
publish as true or cause to be uttered or published as true any such 
false, forged, altered, or counterfeited certificate for a fraudulent 
purpose, shall be guilty of a misdemeanor and upon conviction shall 
be punished by a fine of not more than $500 or by imprisonment for 
a period of not more than one year, or both, at the discretion of the 
court.] 


[Section 16 (7 U.S.C. § 499p) provides: 
499p. Liability of licensees for acts and omissions of agents 


In construing and enforcing the provisions of this chapter, the 
act, omission, or failure of any agent, officer, or other persen acting 
for or employed by any commission merchant, dealer, or broker, 
within the scope of his employment or office, shall in every case be 
deemed the act, omission, or failure of such commission merchant, 
dealer, or broker as that of such agent, officer, or other person.] 


Discussion 


I. Alleged False Statements Concerning the Dumping of the Beans 
and Peppers 


Complainant contends that respondent Produce Place made false and 
misleading statements concerning the dumping of the green beans and 
peppers. It argues that the company-prepared reports that it had given 
Romero for the lots from which the beans and peppers were allegedly 
dumped do not show that this produce was in fact dumped. Complainant 
contends that Produce Place’s explanation of the inaccuracy of the reports 
should not be accepted because the company, through its controller Avilez, 
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came up with its explanation well after Romero had concluded his 
investigation and also because Avilez was not a credible witness concerning 
his purported knowledge of the produce preference of Produce Place’s 
customers. 

Avilez’ conclusion that the report was incorrect, however, was based on 
the same information that Romero had requested and received -- the sale 
invoices on which the reports were based. Produce Place had bought other 
lots of the same commodities (KY green beans and bell peppers) at about the 
same time it bought the lots involved here. Since most of the invoices in the 
files for these two commodities fail to show the specific lot from which the 
beans and peppers were sold, there is room for both complainant and Produce 
Place to make arguments supporting thcir respective positions concerning the 
disposition of this produce. It is, therefore, not implausible that, as Avilez 
testified, since the company kept inventory of its produce by commodity 
number rather than by lot number, a clerk given a sale invoice that had no lot 
number would take a "guess" at which lot the sale was made from and that, 
as a result, errors were made in the lot reports given to Romero. 

For those invoices that had no lot numbers, or contained an incorrect 
number, Avilez gave reasons, which were not refuted, why he believed the 
peppers or beans listed on a sale invoice did or did not belong to the lot at 
issue here, such as showing that since peppers come in different sizes, but are 
considered the same commodity for inventory purposes, peppers that were 
identified on an invoice in the file as "choppers," "large," or "medium" were 
obviously not the “extra large” that were in the lot involved here. Avilez 
admitted that the cash sale invoices that contained neither the lot number, 
pepper size, [nJor the customer name could have been sales of the extra large. 
However, considering that it is unlikely that all the cash sales would have 
involved sales of the same size pepper, it is just as probable as not that he was 
correct that only the cash sales that he listed were sales of the extra large. 
While he admitted that his accounting for all the cartons of beans and peppers 
may be somewhat off, Avilez’ testimony accounts for the disposition of 
substantially all of the disputed beans and peppers. 

As for Avilez’ credibility, I find that he was a credible witness and that, 
as the general manager in charge of shipping with 9 years’ experience, he 
would know the produce preferences of at least the company’s larger 
customers. 

As for complainant’s contention that the beans and peppers were not 
actually dumped, it is implicit in this argument that the dump certificates 
signed by Velasco 
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were either false or forgeries. However, complainant presented no direct 
evidence attacking the veracity of either the certificates or their author, 
Velasco. The only suggested irregularities were an anonymous phone call and 
two certificates not being numbered sequentially. An anonymous phone call, 
however, can hardly be considered evidence or, if it is, it certainly is not 
substantial evidence. The numbering of the certificates might be questionable, 
but, standing alone, does not show that the certificates were defective. 
Moreover, the certificates, as documents prepared by Velasco, a Los Angeles 
County’ public official, were proof of the facts stated therein. Olender v. 
United States, 210 F.2d 795, 801 (9th Cir. 1954). Thus, the certificates were 
evidence that the produce had in fact been dumped. Complainant, who had 
the burden of proving that the certificates wefe not valid, failed to call as a 
witness either Velasco or Lawrence, who werc the only ones having firsthand 
knowledge of the certificates and their validity. It is the Secretary’s long- 
standing position that the failure of a party, the complainant in this instance, 
to call material witnesses like Velasco and Lawrence creates an inference that 
their testimony would have becn adverse to complainant’s case, and that if 
they had testified, they would have bolstered Produce Place’s case that the 
disputed beans and peppers had been dumped, Terry Horton, 50 Agric. Dec. 
430, 447 (1991). 

Considering all the circumstances, | find that complainant has failed to 
show by a preponderance of the evidence that Produce Place made false or 
misleading statements concerning the dumping of the green beans and bell 
peppers as alleged in the complaint. 


II. Altered Inspection Certificates 


Section 2(4) of the Act prohibits the making, for a fraudulent purpose, 
of any false or misleading statement in connection with any transaction 
involving any perishable agricultural commodity received in interstate 
commerce. The complaint alleges that Produce Place violated this provision 
of the Act when Kaplan altered temperature readings on six federal inspection 
certificates for the strawberries and raspberries. 

It is well settled that "Congress is not to be presumed to have used words 
for no purpose.... Courts are to accord a meaning, if possible, to every 
word in a statute." Platt v. Union Pac. R.R. Co., 99 U.S. 48, 58 (1878). 
Therefore, in order to prove a violation of the above provision of the Act, 
complainant must not only show a) that Produce Place made a false or 
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misleading statement, but it must also show b) that the statement was made 
for a fraudulent purpose. 

Produce Place acknowledges that Kaplan altered the six inspection 
certificates to indicate temperatures different from those that had been 
recorded by the USDA inspectors, but, nonetheless, insists that the alterations 
do not constitute false statements under the Act. It argues that the 
temperature[s] in the altered certificates are not false because they properly 
reflect the actual temperatures of the coolers where the berries were held, and 
that the inspection procedure, which requires the berries to be removed from 
the coolers before being inspected, caused the berries to warm up by the time 
the inspectors arrived.' Respondent contends, in effect, that it is the original 
inspection certificates which are "false," since they do not reflect the storage 
temperature of the berries in the cooler. 

This contention overlooks onc important point: the temperature readings 
on the inspection certificates do not state, and it is not otherwise shown, that 
their purpose is to document the average temperature of the coolers. Instead, 
they reflect the actual average temperature of the berries at the time they 
were inspected by USDA personnel. [In order to obtain an accurate reading, 
the inspectors take a minimum of 3 pulp temperatures, and an average of 8 
to 10 pulp temperatures (Tr. 361-62). The inspection certificate shows “a 
range, the lowest to the highest temperature" (Tr. 361).] There is no 
argument that the inspectors failed to take correct readings at the time they 
inspected the produce. Members of the industry are also aware that the 
temperatures on the certificates are those taken while the produce is out of 
the cooler, as Jurach testified in pointing out the problem that this practice 
creates. Moreover, even assuming that the inspection certificates were 
intended to reflect the temperature at which the berries were held in the 
cooler, [which is not true,] Produce Place has still not shown that the altered 
temperature readings reflect the actual storage temperature of the berries, and 


‘Although it is not the policy of the inspection service to require that produce be taken out 
of the cooler before an inspector arrives. the record shows that most inspectors require that 
produce be taken out of the cooler before being inspected and allow about 15 minutes for this 
process [to begin. However, as long as product is being removed from the coolers, the 
inspectors will wait until all the product has been removed, which can take up to 30 minutes (Tr. 
366).] The record also shows that it is an industry practice for [some] busy dealers to take 
produce out of the cooler after they request an inspection due to the uncertainty of when 
inspectors will arrive, which can take anywhere from 15 minutes to 4 hours. 
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has not shown that the higher temperatures recorded by the inspectors was 
due to the berries being out of the cooler for an extended period of time. 

Therefore, as the certificates reflect the fact of the temperature of the 
berries at the time they were inspected, any change in those readings would 
not be correct readings. Accordingly, I find that Kaplan made a false or 
misleading statement when he altered the inspection certificates to change the 
temperature readings, even if he did so to reflect the temperature of the 
berries while in the cooler. 

The next question is whether the false statements, in the form of altered 
inspection certificates, were made for a fraudulent purpose. In considering 
this issue, it should be kept in mind, as complainant argues, that members of 
the produce industry rely on inspection certificates as a report from an 
impartial third party on the condition of the commodity. As Munguia 
testified, producers and shippers usually rely on the certificates to verify claims 
by dealers that the produce they received was in poor condition. A certificate 
can, therefore, be a key determining factor concerning who bears the loss 
because of the poor quality of the produce, that is, whether the loss is to be 
borne by the receiver (dealer) because of his improper handling of the 
produce, or on the producer/shipper, because of his breach of the warranty 
to supply the produce in suitable shipping condition. Any alteration of a 
federal inspection certificate thus poses a direct threat to the integrity of the 
document for this purpose, as well as posing a danger that it might be misused 
by a party claiming a credit to which he otherwise is not entitled. 

Considering these implications, | find that it can be inferred for purposes 
of establishing a prima facie case that anyone who would benefit from making 
material falsifications in an inspection certificate does so for a fraudulent 
purpose. 

Produce Place argues that even though Kaplan altered the inspection 
certificates, it was not unlawful, because complainant has not shown that any 
persons relied on the alterations to their detriment. The Act, however, does 
not provide that a party must rely to its detriment upon false statements made 
for a fraudulent purpose before a violation can exist. Moreover, the Judicial 
Officer has indicated that a violation occurs at the time the inspection 
certificate is altered. Jacobson Produce, Inc., 53 Agric. Dec. [728, 759 (1994), 
appeal docketed, No. 94-4118 (2d Cir. July 14, 1994)]. , 

Kaplan’s explanation for his alteration of the certificates was that it was 
for internal recordkeeping purposes because some of the company’s 
customers, such as Ralph’s, required that the berries they purchased be kept 
at 40 degrees or cooler, and that he made the alterations to keep a record of 
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the temperatures at which the berries were stored. He also said that when he 
made the alterations, he knew that the shipper’s representative, Jurach, would 
have granted a price adjustment even if the certificates had not been altered, 

However, altering a government document for internal recordkeeping 


purposes is simply not a defense, particularly when there were obviously many | 


other unobjectionable ways for Kaplan to keep such records. [Moreover, in 
each case, Kaplan faxed Jurach the altered inspection certificate, rather than 
the unaltered certificate, proving conclusively that he did not change the 
temperatures merely for internal recordkeeping purposes.] Kaplan’s argument 
that Jurach would have granted an adjustment without the altered certificates 
is likewise no defense to his actions. It may be that Kaplan did not even have 
to send her the [altered] certificates in order to obtain an adjustment, but 
when he did send them to her, he was obligated to send her the certificates 
in their unaltered form, or else clearly inform her at the time that they 
contained incorrect information to prevent her from being misled.) It was 
for Jurach, not Kaplan, to evaluate all the information on the unaltered 
inspection certificates in deciding wh. ther to agree to a price adjustment, 
Instead, he sent her the documents without telling her that they had been 
changed. The inherent danger in this practice, of which Kaplan as an 
experienced produce dealer should have been aware, was that Jurach could 
have relied on the false statement in the certificates to her detriment, and to 
Produce Place’s benefit, in deciding to allow an adjustment. It was 
tantamount to fraud for Kaplan, regardless of his intent, to send her 
inspection certificates without revealing to her at the time that material 
information in the certificates -- the recorded temperatures -- was not true, 
[But the evidence here compels the inference that Kaplan sent Jurach the 


altered certificates for a fraudulent purpose--to facilitate obtaining substantial f 


price reductions. | 

The Act does not require that a fraudulent purpose be the only reason 
for making a false statement; it requires only that it be one of the reasons. 
I accordingly find that Kaplan’s explanations for his actions do not overcome 
complainant’s prima facie case and find that when Kaplan sent Jurach altered 
inspection certificates containing false information, without telling her that 


[  Jurach testified that it is her practice to ask for an inspection certificate on every lot of 
produce where an adjustment is requested, and that she does not make a determination whether 
to give an adjustment or not until after she receives a copy of the inspection certificate (Tr. 
257-258, 274-275).] 
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they had been altered, he made a false statement for a fraudulent purpose in 
violation of section 2(4) of the Act. 


Ill. Interstate Commerce 


Produce Place contends that complainant has no jurisdiction over its 
transactions involving the strawberries and raspberries because it is not shown 
that this produce was ever in interstate commerce. The record shows only that 
the berries were bought in California and sold in California. However, the 


srecord also shows that the company bought produce from out-of-state 


suppliers and sold produce to the Princess cruise line and to firms having 
operations in other states, such as Marriott, a hotel chain [operating 
interstate], and Albertson and Smith, which are interstate supermarket chains. 
The record specifically shows that strawberries and raspberries involved in this 
proceeding were sold to Marriott. The record further shows that sales of 
berries were made to Pace Warchouse and World Wide Foods, but no 
evidence was presented showing whether these companies have interstate 


Foperations. In 1992, Produce Place sold about 10 percent of its produce to 
thotels and about 60 percent to chain stores, with about 90 percent of its 


overall sales being made in the Los Angeles area. (Tr. 208, 294, 305-307; CX 


b6a, p. 8; CX 8a, p. 11.) 


Produce Place’s restrictive interpretation of the PACA, that the Act does 
not apply to its berry transactions, would lead to impractical results. For 
example, to follow its reasoning, if a producer, who has no control over the 
ultimate purchaser, sells berries to a dealer who sells them across the state 
line or sells them to a company who moves them to another state, the 
producer would be protected by the PACA for this interstate transaction. 
However, if the producer sells these berries, or another lot of the berries, to 
the dealer, and the berries in this instance are not sold in or moved to another 
state, the producer would not be protected. These results would not only lead 
to an uneven application of the PACA protection that Congress intended; it 
would also greatly burden the administration of the Act by requiring that 
produce involved in every transaction be tracked down to its ultimate 
destination before it could be determined whether the PACA had jurisdiction. 

This argument, that PACA’s coverage is limited to goods which are 
proven to have actually crossed state lines, was rejected in Bank of Los 
Angeles v. Official PACA Creditors’ Committee (In re Southland + Keystone), 
132 B.R. 632 (9th Cir. BAP 1991), where the court held that transactions are 
subject to the PACA trust where the commodities involved are the type 
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typically sold in interstate commerce and the producers are the type Congres 


intended to protect by implementing the Act. As Produce Place regular) preside 


conducts business with interstate shippers and purchasers, includin 


specifically, the sale of the berries involved here to the Marriott Company, readin; 


national hotel chain, I find that Produce Place is engaged in interstati 
commerce, that it is engaged in a business that Congress intended to regulate} 


that the produce involved here is of the type sold in interstate commerce, anj 


involved in this proceeding are subject to the PACA. 


IV. Sanction 


Alteration of the inspection certificates was a serious violation. 
[S]uch a practice is fraught with the danger that altered certificates could) 
cause injury to any party unwillingly relying on the certificates. However, thef 
record as a whole does not support complainant’s demand that Produce 
Place’s license be revoked. Of the thousands of transactions examined by 
Romero, complainant’s investigator, only these few were found to be irregular. 
The record shows that Kaplan acted alone and on his own initiative in altering 


the certificates, and he did it in part because of the difficulty in reconciling the 
storage temperature of produce with the higher temperatures of the produce 
resulting from the exigencies of the inspection process. Herman, the 
company’s president, was unaware of the altered certificates, and took prompt 
action{, after PACA showed him the irregularities,}] to have the person 
responsible, Kaplan, acknowledge his misdeed to Romero. 

The testimony of the producer/shipper representative, Jurach, indicates 
that the alterations did not result in the loss of revenue, and she continues to 
do business with Produce Place. Moreover, Produce Place has no history of 
prior violations. . . . 


Findings of Fact 


1. Respondent, The Produce Place, is a produce dealer and a California 
corporation located at 1700 East Bay Street, Los Angeles, California 90021. 
It received PACA license number 850138 in 1988. (Complaint and answer.) 

2. Bay Fruit and Vegetable, Inc., and Coastal Berry Corporation are 
producers and shippers selling strawberries and raspberries to respondent. 
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3. Ted Kaplan, an employee[, one-third owner (CX 1),] and vice 
president of respondent, [who "head{[s] up the sales force and buying force" of 
Respondent (Tr. 311),] falsified for a fraudulent purpose the temperature 


© readings on six USDA produce inspection certificates and submitted them to 
| Bay Fruit and Vegetable, Inc., and Coastal Berry Corporation in connection 


with purchases of strawberries and raspberries from October 7, 1992, through 
November 7, 1992. 


Conclusions of Law 


The alteration of the inspection certificates by respondent’s employee[, 
one-third owner,] and vice president, Ted Kaplan, with respect to the 
transactions set forth in Finding of Fact No. 3, constitute a violation of section 
2(4) of the PACA (7 USS.C. § 499b(4)). 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 
I. Fraudulent Purpose. 


Respondent contends on appeal that the ALJ erred in finding that Kaplan 
altered the inspection certificates for a fraudulent purpose. Respondent 
contends that inferring a fraudulent purpose from the alternations improperly 
eliminates "fraudulent purpose" as an clement that must be proved by 
Complainant (Respondent’s Cross-Appeal Petition at 16-18). However, there 
is no basis for that view. The inference of a fraudulent purpose is not drawn 
here merely from the fact that the inspection certificates were altered, but, 
rather, from all of the facts and circumstances relating to the alteration and 
the use of the altered inspection certificates. 

It is undisputed that berrics should be stored at 40° or below to prevent 
deterioration. Jurach, the person involved in deciding whether to grant a price 
reduction to Kaplan for Respondent, testified that the optimum temperature 
for storing berries is below 40° (Tr. 265). Kaplan admitted that some of his 
customers made an issue of requiring "that everything is being held at forty 
degrees or under" (Tr. 339). Each of the six inspection certificates that were 
altered originally showed temperature ranges, with the minimum and 
maximum temperatures above 40°. Each of the altered inspection certificates 
showed temperature ranges, with the minimum temperature below 40° and the 
maximum below 40°, or no higher than 40°. 
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Although Kaplan testified that he altered the certificates for his internal 
recordkeeping purposes, he admittedly faxed Jurach only the altered 
inspection certificates--never the unaltered certificates. The deductions 
negotiated between Kaplan and Jurach were substantial in amount. 
Specifically, on the six loads of berries subject to the inspection certificates, 
Jurach granted price reductions to Kaplan for Respondent, ranging from 40% 
to 75%, and totalling $9,111, as follows (altered temperature amounts shown 
for each lot): 

(i) on lot no. 280053 (invoice no. 10075) from Bay Fruit, $5.00 per box 
to $3.00 per box for 576 boxes, for a reduction of $1,152.00, or 40%’ (original 
temperatures of 43° to 47° changed to 36° to 40°) (CX 4a, at 2, 5, 8; Tr. 84- 
90); 

(ii) on lot no. 289015 or 289016 (invoice no. 10141) from Bay Fruit, $6.00 
per box to $3.00 per box for 384 boxes, for a reduction of $1,152.00, or 50% 
(original temperatures of 41° to 43° changed to 36° to 40°) (CX Sa, at 2, 5, 9); 

(iii) on lot no. 293019 (invoice no. 10183) from Bay Fruit, $6.00 per box 
to $3.25 per box for 576 boxes, for a reduction of $1,584.00, or 45.8% (original 
temperatures of 42° to 44° changed to 36° to 40°) (CX 6a, at 2, 3, 7); 

(iv) on lot no. 297053 (invoice no. 10236) from Bay Fruit, $10.00 per box 
to $5.00 per box for 192 boxes, for a reduction of $960.00, or 50% (original 
temperatures of 45° to 46° changed to 35° to 39°) (CX 7a, at 2, 3, 9); 

(v) on lot no. 308004 (invoice no. 6291) from Coastal Berry/Gargiulo, 
$20.00 per box to $5.00 per box for 105 boxes, for a reduction of $1,575.00, or 
75% (original temperatures of 42° to 44° changed to 35° to 39°) (CX 8a, at 2, 
4, 10); and 

(vi) on lot no. 301013 (invoice no. 6182) from Coastal Berry/Gargiulo, 
$12.00 per box to $4.00 per box for 336 boxes, for a reduction of $2,688.00, or 
66 2/3% (original temperatures of 43° to 46° changed to 36° to 40°) (CX 10a, 
at 3, 4, 10). 

Jurach testified that when she grants price reductions, it is extremely 
important for the price adjustment to be supported by a Federal inspection 
certificate, and that she always requires an inspection certificate before 
granting a price reduction. Specifically, she testified (Tr. 257, 274-75): 


Q. All right, now if growers, Coastal Berries’ growers, get 
-- if there’s an inspection that warrants a five dollar price reduction 
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3$5-$3 =$2; $2+$5=0.4, or 40%. 
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ernal | and instead, an unwarranted ten dollar price reduction is given, 
tered | those growers are not going to get as much as they should have 


tions | gotten; isn’t that right? 

ount. 

cates,| A Correct. 

40% | ) | } | 

hown Q. So, it’s extremely important for the price reduction to 
j 


be -- or the price adjustment, if there is an adjustment, to be 
r box something that’s appropriate and that’s warranted by the federal 
iginal | inspection certificate for the sake of the growers, in the case of the 
r. 84. | Coastal Berry or in the case of Bay Fruit for the sake of Bay Fruit, 


isn’t it? 
$6.00 
50% A. Uh-huh. 
5, 9); | 
tr box | 
iginal 


THE WITNESS: Yeah, him [Kaplan] or any other 
.r box | person, if they say there’s a quality problem, we want them to get an 
iginal | inspection because we need that for our records for the growers and 





so on. 

giulo, , : y 
00, or | JUDGE HUNT: Okay, now is the inspection called 
, at 2, | for? Is all produce inspected that you ship to The Produce Place? 
giulo, | THE WITNESS: No, just if there is a problem on it. 
00, or | 
X 10a, | JUDGE HUNT: Only if there is a problem on it. 
emely | THE WITNESS: That’s the same with any other 
sction | Customers we ship to. 
efore ie 

JUDGE HUNT: Okay, and so if somebody wants an 

| adjustment, Mr. Kaplan wants an adjustment because of the quality 
t | of the produce, your practice is to ask for an inspection -- 
. | 


THE WITNESS: Yes. 


JUDGE HUNT: -- to verify what he’s saying. 
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THE WITNESS: Exactly, because we aren’t there to 
see the product. 


JUDGE HUNT: So an inspection -- so he probably 
called you, what, some -- with respect to this produce. 


THE WITNESS: Yeah, if it was shipped on -- I think 
that one right there was the 22nd. That leaves our dock, you know, 
4:00, 5:00 o’clock at night. It gets to him some time in the middle 
of the night. So in the morning, he’d call and say, you know, "The 
fruit looks like I need to get an inspection. It doesn’t look good", 
and then he’d fax it to me after the inspector writes it up. 


JUDGE HUNT: And so then after you receive the 
inspection report that you make a determination whether to give an 
adjustment or not. 


THE WITNESS: Uh-huh, by what the quality shows on 
it. 


Kaplan testified that he had been negotiating adjustments with Jurach fo 
8 or 9 years (Tr. 341), and, therefore, he was well aware of her policy d 


requiring inspection certificates to support price reductions. 


Based on all of these circumstances, one would have to be incredibj 
naive or gullible to accept Kaplan’s testimony that he altered the inspectio 
certificates only for his internal recordkeeping purposes (Tr. 337-38). Kapla 


testified (Tr. 336-38): 


Q. Mr. Kaplan, you’ve been in this business a long time, 
you even said you have. 


A. Right. 


Q. Thirty years. You've dealt with -- you’ve seen hundreds 
and thousands of inspection certificates, right? 


A. Correct. 


} 
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a GO: You’ve handied hundreds if not thousands of loads in 
your lifetime. 


y A. Correct. 
Q. You know you’re not supposed to change official 
k government documents. You know that, don’t you? 
v, 
e A. You know, I know that. 
e 
") Q. And you don’t have to read some fine print on the 


document to know you're not supposed to change official 
government documents; isn’t that right? 








1e 
- A. That’s correct. I realized -- I realized --* 
Q. And you knew that then, didn’t you, at the time you did 
- it? You knew you weren’t supposed to be changing those 
documents. You didn’t need to have -- to read the fine print; isn’t 
that right? 
ach for 
dlicy 0 A I was changing those documents for my internal records 


basically. It wasn’t meant to be any way fraudulent, you know, like 
4 y y way ) 

redibl you guys are tying to make it out to be. 
pectior 


Kapla Q. Except you did send it to Sandy Jurach in its changed 


form, didn’t you? 


ae, A. Correct. 
Q. So it wasn’t only just for your internal records, was it? 
A. Basically, | left everything in my records because I have 
eds 


to have a recording of what I’m doing. You guys are trying to make 
it out to be fraudulent and [Pm trying to explain to you that 


‘Previously, Kaplan had told Investigator Roméro that he did not know that he could not 
change official inspection certificates (Tr. 316-17). 
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everything was kept in the same way and I knew before any of this 
transpired that because of the quality and the condition of the fruit 
and what had transpired and what was happening that I would get 
the berries with a credit anyway. It made no difference. It made no 
difference. 


Although Kaplan kept copies of the original inspection certificates as ve 


as the altered certificates, the altered certificates were kept in the files relatig 


to each transaction, and the original certificates were kept in a separate fj 
containing numerous carbon copies of USDA inspection certificates (Tr. { 
85). Hence, one merely looking at Respondent’s file of a partic 
transaction would not discover the alterations of the inspection certificates 
Based on all of the circumstances in this case, the inference 
inescapable that Kaplan altered the inspection certificates and faxed the alte 
certificates to Jurach for a fraudulent purpose, viz., to facilitate obtain 
significant price reductions on the six loads of berries. Drawing this inferenj 


does not in any way eliminate the need for Complainant to prove that tf 


misleading statements on the altered inspection certificates were made for 
fraudulent purpose. However, it is customary to prove a fraudulent intent 
purpose by means of an inference drawn from all of the circumstances int 
case. 

It is no defense that Jurach testified that she would have given Kaph 
the price adjustments even without the altered temperatures (Tr. 249-) 
268-71, 279-81, 286).° (At one point in her testimony, Jurach testified th 
she "probably would have stuck to the adjustment because of the quality oft 
fruit" (Tr. 278 (emphasis added)), but elsewhere she testified that she wass 


that she would have given the adjustments without the temperatup 


alterations.) However, she testified that, without the temperature alteratioy 
"I might have just questioned it" (Tr. 250), or that "I would have question} 
it more" (Tr. 280). Nonetheless, she ultimately would have granted 

discounts without the temperature alterations. She testified (Tr. 279-81) 


‘However, as shown in the discussion as to the sanction, her testimony in this respect é 
destroy Complainant’s argument that the violations here caused more economic harm than 
similar violations in Jn re Jacobson Produce, Inc., 53 Agric. Dec. 728 (1994), appeal docketed,} 
94-4118 (2d Cir. July 14, 1994), thereby warranting a revocation order rather than the 
suspension order imposed in Jacobson. 
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JUDGE HUNT: How would you have known that the 
quality had deteriorated when it was received by them without the 
inspection report? 


THE WITNESS: No, I went by the inspection. 


JUDGE HUNT: Oh, you would have in any event, 
ip regardless of what the temperature reading was? 


THE WITNESS: I’m sure we would have given it [(the 


‘jf adjustments)] because I knew of the quality of the fruit at that time 


of the year. 


JUDGE HUNT: Would you have given the adjustment 


‘if regardless of what the temperature reading was? 


THE WITNESS: I’m sure we would have. We’ve done 
alot of business and | feel, you know, when I get an inspection it’s 
justified. 


JUDGE HUNT: All right, when you saw what the true 
readings were or not the readings by the inspector, this would be the 
- what is it page 9 of Exhibit 7-A, if you had received this 
unchanged, this inspection report, the temperature reading, would 
you still have given the adjustment? 


THE WITNESS: Duc to the quality of the fruit. 


JUDGE HUNT: And when you saw the temperatures 
§ of forty-five and forty-six, would you have said, "Well, this means 
.} that Produce Place" -- 


THE WITNESS: | would have questioned it more. I 
would have said, "Well, you know, the temperatures are high", and 
I know -- 


JUDGE HUNT: Yeah, that’s what I’m getting at. 
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THE WITNESS: Yeah, and I know that I would have 
been told, "We had to bring them out for the inspectors," because 
that’s when I go back, I hear that from, you know, people all around 
the United States and Florida, number one, is the worst place 
because it gets so hot in the summer. Anything you send there, if 
they have to bring it out with the humidity, it just brings the 
temperature up quick. 


JUDGE HUNT: So, again, I’m repeating myself, I just 
want to verify that you would have given the adjustment despite 
what the inspection report? 


THE WITNESS: 1 would have. I would have 
questioned it but I would have given the credits on it. 


Although Jurach now states that she would have given the pn 
adjustments even without the temperature alterations, Kaplan could not ha 


known for sure that Jurach would have granted him the full amount of th 
adjustments he obtained, ranging from 40% to 75%, on each of the 

transactions, without altering the temperatures on the inspection certificate 
His alteration of the inspection certificates, and faxing the altered versions! 
Jurach, were actions which the ALJ and I infer were done to facilita 
obtaining the price reductions and, therefore, the false and misleadi 
statements in the inspection certificates were made for a fraudulent purpo 
even though the fraud may not have been necessary to obtain the desir 
results. 

Furthermore, the altered certificates would not only have been a fact 
favorably disposing Jurach to grant the price reductions, but, also, they woil 
have been a factor in satisfying her supervisors and other interested parte 
such as Bay Fruit or growers, that the price reductions she granted we 
proper (Tr. 252-58, 260-62, 282-83). ‘ 

Kaplan’s testimony also supports an inference that the temperatures wet 
altered for an additional reason, viz., in case Kaplan had to convince som 
customer buying the berries from The Produce Place that the berries hi 
been properly cooled. Kaplan testified (Tr. 338-39, 346-48): . 
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JUDGE HUNT: You say the reason you made the 
change is for your own internal records, the change on the 
inspection for temperatures. 


THE WITNESS: Correct. 


JUDGE HUNT: What reason? Why would you need 
to do that? 


THE WITNESS: Because basically, I have to know if 
my coolers -- he said it right, am I handling this fruit properly? Are 
my coolers working? Am I putting strawberry boxes in tomato 
temperatures? I’m not doing that. My coolers and my facility runs 
properly? 


JUDGE HUNT: Why did you do it in this one 
instance? ° 


THE WITNESS: You know, what transpired is 


somewhere along the line, Ralph’s [(a supermarket chain)] and a 
couple of these guys had started stating that everything is being held 
at forty degrees or under. It started to get to be an issue that these 
guys are going to take it from my facility to their facility. They want 
to know that I’m at least holding it to the right temperature, too. 


JUDGE HUNT: Do you have any other records as to 
what your cooler temperature stays at? Do you keep any kind of a 
record on what your cooler tempcratures are per day? 


THE WITNESS: Just by me going through and looking 
at the boxes every day. 


JUDGE HUNT: Do you keep a written record of that? 


THE WITNESS: Yeah, we have some records where 
we have a breakdown of problems. We have records in our 
company, if there’s a problem with our coolers. It just happened 
last week. The power went out for ten hours. The temperature 
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shot up to forty-eight or fifty degrees. We keep a tracking of it. Its 
an insurance problerf. . . . 


BY MR. STANTON: 


. You were answering questions from the Judge. | 
believe the Judge asked you what prompted you to make the -- to 
alter the temperatures on these loads, and you said something to the 
effect that, well, I guess that’s Ralph’s supermarket chain asked you 
to keep the product at forty degrees or cooler. Do you recall 
responding to that to the Judge’s questions? 


A. Yes, I do. yeah. 


Q. Are you saying that your idea of cooling down thes 
berries or changing the inspection certificate to indicate that the 
temperature was forty or below, it stemmed from this desire of one 
of your customers, Ralph’s to make sure that the berries hai 
temperatures of forty degrees or less? Is that what you’re saying? 


A. What I stated was that, see, there’s a lot of local berries 
-- I guess you would agree there’s a lot of local berries grown her 
in Southern California. A lot of times in the last fifteen, twenty 
years, a lot of these local berrics go straight into a store or a marke 
without going through their cooler systems. Without being pre 
cooled or anything they go straight from the field to the warehouse. 
And out of the blue sky one day, one of the guys at Ralph’s called 
up and said, "Do you know what, Ted, we just want to make sure al 
the berries are being pre-cooled and are under forty degrees." 


Q. So you were concerned about Ralph’s continuing to takt 
your berries then, if they were above forty degrees; is that right? 


A. If they had -- well, | was concerned that if they had 
come back to me and said, "Do you have any certificates or anythin 
showing what your coolers are at and what you’re holding them af, 
yeah, I was a little concerned about that. 
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Its Q. So you wanted to make sure that any inspections you 
had on hand showed below -- forty degrees or below or else Ralph’s 
might be concerned about that, weren’t they? 


A. Do you know what, it had never come up before and it 
hasn’t come up since. 





Q. But it did come up at that time. When were you 
informed about this desire of Ralph’s to have these temperatures 
forty degrees or below, approximately when, 1992? 





A. It’s just about. Like I say, it came out of the blue and 
I couldn’t recollect exactly, you know, when. 
















Based on this testimony, I infer that a secondary fraudulent purpose for 
Kaplan’s temperature alterations on the inspection certificates was to have 
records available in Respondent’s files in order to satisfy a customer of The 
Produce Place that the berries had been properly chilled by The Produce 


these 
at the 


of one} Place. Kaplan could have kept records showing his cooler temperatures each 
s had} day, and showing what commoditics were kept in the coolers, without violating 
ying) f section 2(4) of the Act (7 U.S.C. § 499b(4)). But it is a serious violation of 


section 2(4) of the Act to alter the temperatures recorded on inspection 


yerries} certificates so that the altered inspection certificates could be shown to one 


n here} of Respondent’s customers. As stated above, Kaplan kept the altered 
twenty} certificates in Respondent’s files relating to each transaction, but kept the 
narkeif original certificates in a separate file. 


ig pre 


house. II. Jurisdiction to Suspend License Without a Criminal Conviction. 











sure al Respondent contends for the first time on appeal that the Secretary has 
s." no jurisdiction under section 8(a) of the Act (7 U.S.C. § 499h(a)) to suspend 

or revoke a license for altering inspection ccrtilicates for a fraudulent purpose 
to take} unless the Respondent has first been found guilty in a Federal court of having 
ight? } violated section 14(b) of the Act (7 U.S.C. § 499n(b)). Since this is a 

jurisdictional issue, it will be considered even though it was not raised below. 
ey hai Section 2(4) of the Act, which is the section relied upon by Complainant 


and the ALJ, provides (7 U.S.C. § 499b(4)): 
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It shall be unlawful in or in connection with any transaction in 
interstate or foreign commerce— 


(4) For any commission merchant, dealer, or broker to make, 
for a fraudulent purpose, any false or misleading statement in 
connection with any transaction involving any perishable agricultural 
commodity which is received in interstate or foreign commerce by 
such commission merchant, or bought or sold, or contracted to be 
bought, sold, or consigned, in such commerce by such dealer, or the 
purchase or sale of which in such commerce is negotiated by such | ‘late 
broker... . re Ti 
(4th 
It is the view of Complainant and the ALJ, which I share, that makingg “7. 
false or misleading statement, by means of an altered inspection certificad 1169. 
for a fraudulent purpose, violates that section. Respondent disagrees. (Tab 
Section 8(a) of the Act provides (7 U.S.C. § 499h(a)): denie 
the / 
(a) Whenever (1) the Secretary determines, as provided in | invoi 
section 499f of this title, that any commission merchant, dealer, or | % mi 
broker has violated any of the provisions of section 499b of this | docu: 
title[, which includes section 499b(4), just quoted], or (2) any | @lice 
commission merchant, dealer, or broker has been found guilty in a_ | writtc 
Federal court of having violated section 499n(b) of this title [quoted | the A 
immediately below], the Secretary may publish the facts and | sectic 
circumstances of such violation and/or, by order, suspend the license _| certifi 
of such offender for a period not to exceed ninety days, excepx cat, | convi 
if the violation is flagrant or repeated, the Secretary may, by order, | s no 
revoke the license of the offender. sectia 
] 
Section 14(b) of the Act provides (7 U.S.C. § 499n(b)): inspec 
admit 
(b) Issuance of fraudulent certificates; penalties is not. 
powel 
Whoever shall falsely make, issue, alter, forge, or counterfeit, or becau 
cause or procure to be falsely made, issued, altered, forged, or | Mean: 
counterfeited or willingly aid, cause, procure or assist in, or be a_ | Proce 
party to the false making, issuing, altering, forging, or counterfeiting 
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in of any certificate of inspection issued under authority of this chapter, 
sections 491, 493 to 497 of this title, or any Act making 
appropriations for the Department of Agriculture; or shall utter or 
publish as true or cause to be uttered or published as true any such 
false, forged, altered, or counterfeited certificate for a fraudulent 
ke, purpose, shall be guilty of a misdemeanor and upon conviction shall 
in be punished by a fine of not more than $500 or by imprisonment for 
ral a period of not more than one year, or both, at the discretion of the 
by court. 
be 
the Under section 2(4) of the Act (7 U.S.C. § 499b(4)), a “false or misleading 
ich | statement" can, of course, be made by written documents. For example, in Jn 
re Tipco, Inc., 50 Agric. Dec. 871, 881 (1991), aff'd per curiam, 953 F.2d 639 
(4th Cir.) (Table) (text in WESTLAW), printed in 51 Agric. Dec. 720 (1992), 
naking§ “ert. denied, 113 S.Ct 84 (1992), and Jn re Sid Goodman & Co., 49 Agric. Dec. 
rtificat} 1169, 1179-82, 1191 (1990), aff'd per curiam, 945 F.2d 398 (4th Cir. 1991) 
. (Table) (text in WESTLAW), printed in 50 Agric. Dec. 1839 (1991), cert. 
denied, 112 S.Ct. 1585 (1992), false statements in violation of section 2(4) of 
the Act were made by stating false information as to the sales price on 
1 in | mvoices. Under Respondent’s new argument advanced on appeal, any false 
or | or misleading statement made for a fraudulent purpose by means of a written 
this | document other than an altered inspection certificate could form the basis for 
any | license suspension or revocation. However, that exception is not expressly 
in a_ | Witten into section 2(4) of the Act, and there is no basis for reading it into 
sted | the Act. Merely because the Congress strengthened the Act in 1937 by adding 
and | section 14(b) providing for a criminal penalty for altering inspection 
ense | certificates, and adding, as grounds for license suspension or revocation, 
eat, | conviction in a Federal court of having violated the new criminal section, that 
der, | sno basis for reading an exception (for altered inspection certificates) into 
section 2(4) of the Act. 

If the Secretary is successful in a criminal action based on an altered 
inspection certificate, the Secretary need not prove the same allegations in an 
administrative proceeding in order to suspend or revoke a license. But there 
is nothing in the Congressional language to suggest that the Secretary has no 
power to proceed under section 2(4) of the Act to suspend or revoke a license 

it, or | because of a false or misleading statement made for a fraudulent purpose by 
i, or | Means of an altered inspection certificate, without first bringing a criminal 


proceeding. 
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Congress was aware of the fact that administrative sanctions (licens) 59 
revocation or suspension, or publication of findings of flagrant or repeatei} Ac 
violations) could apply only to licensees or persons subject to license. Section 
14(b) of the Act, added in 1937, not only added a more severe sanction as ti 
licensees, but, also, added the possibility of criminal sanctions against anyon 
altering an inspection certificate, whether subject to license or not. 

Respondent relies on the House Report on the 1937 amendments, whic 
added the criminal remedy for altering inspection certificates, stating (HR 
Rep. No. 915, 75th Cong., Ist Sess. 4 (1937) (emphasis added)): 


This paragraph makes it a violation of law to make, issue, alter, 
forge, or counterfeit official inspection certificates issued by the 
Department. There is now no adequate provision of law which 
protects the sanctity of such certificates. 


The report states that there is now no "adequate" provision of lav 
protecting the sanctity of inspection certificates--not that there is now m 
provision of law protecting the sanctity of inspection certificates. Under 
Respondent’s argument, there was no provision of law protecting the sanctity 
of inspection certificates prior to the 1937 amendment. Hence, the legislativ 
history does not support Respondent’s argument. Moreover, this legislative 
history is not anywhere near clear cnough to warrant reading into section 2(4) 
of the Act an exception with respect to making false or misleading statements 
for a fraudulent purpose by means of altering inspection certificates. 

In In re Jacobson Produce Inc., 53 Agric. Dec. 728 (1994), appeal 
docketed, No. 94-4118 (2d Cir. July 14, 1994), it was held that section 2(4) 
the Act authorizes a license suspension where false and misleading statements 
were made for a fraudulent purpose by means of altering inspection 
certificates. A copy of Jacobson is attached as an Appendix to this Decision. 


III. Interstate Commerce. 


Respondent contends that the ALJ erred in finding "that Produce Place: 
is engaged in interstate commerce, that it is engaged in a business tha 
Congress intended to regulate, that the produce involved here is of the type 
sold in interstate commerce, and that the producers and shippers who soll 
berries to Produce Place are persons that Congress intended to protec! 
(Initial Decision at 29). However, I agree with the ALJ, and with his reliance 
on Bank of Los Angeles v. Official PACA Creditors’ Committee (In Re 
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(licens! Southland + Keystone), 132 B.R. 632 (9th Cir. BAP 1991). Section 1(3) of the 
Act provides (7 U.S.C. § 499a(3)): 


(3) The term “interstate or foreign commerce" means 
commerce between any State or Territory, or the District of 
Columbia and any place outside thereof; or between points within 
the same State or Territory, or the District of Columbia but through 
any place outside thereof; or within the District of Columbia. 


Section 1(8) of the Act provides (7 U.S.C. § 499a(8) (emphasis added)): 


A transaction in respect of any perishable agricultural 
commodity shall be considered in interstate or foreign commerce if 
such commodity is part of that current of commerce usual in the trade 
in that commodity whereby such commodity and/or the products of 
such commodity are sent from one State with the expectation that 
they will end their transit, after purchase, in another, including, in 
addition to cases within the above general description, all cases 
where sale is either for shipment to another State, or for processing 
within the State and the shipment outside the State of the products 
resulting from such processing. Commodities normally in such 
current of commerce shall not be considered out of such commerce 
through resort being had to any means or device intended to remove 
transactions in respect thereto from the provisions of this chapter. 


In holding that all of the Debtor’s produce transactions (including local 
transactions within the State of California) and the resulting receivables are 
subject to the PACA trust, the court held in Bank of Los Angeles v. Official 
PACA Creditors’ Committee, supra, 132 B.R. at 640-41: 


Second, section 499a(8) modifies and refines the definition of 
"interstate and foreign commerce" in section 499a(3) by providing 
which commodities "shall be considered in interstate or foreign 
commerce." The definition in subsection (8) is essentially consistent 
with the broad definitions of interstate commerce developed by the 
Supreme Court. See, e.g, Heart of Atlanta Motel, Inc. v. United 
States, 379 U.S. 241, 258, 85 S.Ct. 348, 358, 13 L.Ed.2d 258 (1964). 
In determining which commodities are included in the PACA trust, 
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it makes little sense only to look at subsection (3) and to ignore 
subsection (8). [Emphasis in original.] 


The trial court relied upon subsection (8) in determining that all 
of the Debtor’s produce transactions and the resulting receivables 
are subject to the PACA trust because the commodities involved are 
the type typically sold in interstate commerce and because the sellers 
involved are the type that Congress intended to protect by 
implementing PACA. All the Debtor’s transactions would therefore 
be covered by PACA. As a result, there are no material issues of 
fact regarding the percentage of intra- versus inter-state transactions. 
Summary judgment in favor of the Committee was thus appropriate. 


Although the court relied on other arguments relevant to the trust fund 
provisions that are not relevant to the present proceeding, the foregoing 
analysis by the court is not merely dicta, but, rather, is one of the bases upon 
which the court decided the case. Under the court’s construction of the Act, 
with which we concur, it is not necessary to prove that the berry transactions 
here were actually in interstate commerce because, under subsection (8) 
(7 U.S.C. § 499a(8)), they "shall be considered" in interstate or foreign 
commerce as long as they are part of that "current of commerce usual in the 
trade in that commodity" whereby interstate commerce occurs. 

In Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241, 258 (1964), 
relied on by the court in the preceding quotation as consistent with the 
interstate commerce definition in subsection (8) of the PACA (7 U.S.C. $ 
499a(8)), the Court stated: 


It is said that the operation of the motel here is of a purely local 
character. But, assuming this to be true, "[i]f it is interstate 
commerce that feels the pinch, it does not matter how local the 
operation which applies the squeeze." United States v. Women’s 
Sportswear Mfrs. Assn., 336 U.S. 460, 464 (1949). See Labor Board 
v. Jones & Laughlin Steel Corp., supra. As Chief Justice Stone put 
it in United States v. Darby, supra: 


"The power of Congress over interstate commerce is not 
confined to the regulation of commerce among the states. It 
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extends to those activities intrastate which so affect interstate 
commerce or the exercise of the power of Congress over it as to 
make regulation of them appropriate means to the attainment of 
a legitimate end, the exercise of the granted power of Congress 
to regulate interstate commerce. See McCulloch v. Maryland, 4 
Wheat. 316, 421." At 118. 


Thus the power of Congress to promote interstate commerce also 
includes the power to regulate the local incidents thereof, including 
local activities in both the States of origin and destination, which 
might have a substantial and harmful effect upon that commerce. 
One need only examine the evidence which we have discussed above 
to see that Congress may—as it has—prohibit racial discrimination 
by motels serving travelers, however "local" their operations may 
appear. 


Kaplan’s activities as to the berries involved here are clearly "part of that 
current of commerce usual in the trade in that commodity" (7 U.S.C. 
$499a(8)) whereby interstate commerce occurs. In addition, as the ALJ 
noted, "Produce Place regularly conducts business with interstate shippers and 
purchasers, including, specifically, the sale of the berries involved here to the 
Marriott Company, a national hotel chain" (Initial Decision at 29). 

Respondent contends that in /n re Full Sail Produce, Inc., 52 Agric. Dec. 
08 (1993), the "Department reaffirmed the standard that there must be 
interstate commerce which involves cither the movement of product from one 
state to another or the expectation that the product will move from one state 
to another" (Respondent’s Appeal Petition at 14). However, nothing in Full 
Sail so holds. In Full Sail, the Department’s investigator "devised a stringent 
test... to determine which of the transactions were unquestionably in 
interstate commerce" (52 Agric. Dec. at 614), but he was "later directed by a 
supervisor to expand the list to include all of the one million dollars worth of 
transactions because all were ‘in contemplation of interstate commerce” (52 
Agric. Dec. at 615). "In response to a... letter from Respondent’s attorney 
objecting to the inclusion of intrastate transactions as part of paragraph 5 of 
the Complaint, Complainant winnowed out all of the transactions challenged 
in the letter, and prepared CX 3 to demonstrate $245,411.37 was owed by 
Respondent to 20 sellers for 290 transactions involving perishable agricultural 
commodities purchased, received and accepted in interstate commerce during 
the period June 1988 through October 1988" (52 Agric. Dec. at 615). In Full 
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Sail, it was, of course, held that "a transaction involves interstate commer 
if it involves a commodity which has previously been moved interstate" (i 
Agric. Dec. at 617). But this is not equivalent to a holding that a transactig 
shall not be considered in interstate commerce under subsection (8) (7 USC 
§ 499a(8)) unless the specific transaction in the case relates to one in whid 
there has been movement of the product from one state to another, or th 
expectation that the product will move from one state to another. In Full Sai 
there were so many transactions clearly fitting the definition of intersta 
commerce in subsection (3) (7 U.S.C. § 499a(3)) that there was no need\ 
consider the transactions in the current of commerce under subsection (§ 
(7 U.S.C. § 499a(8)). Hence, Respondent’s reliance on Full Sail is misplace 

Respondent also cites reparation decisions, contending that they hold thi 
there “must be either a crossing of state lines or a reasonable expectation} 
the parties of movement in interstate commerce" (Respondent’s Appeal at I4 
However, decisions in reparation cases are never regarded as binding, or evel 
persuasive, in disciplinary cases since the Judicial Officer gives so litt 
attention to reparation decisions. In Finer Foods Sales Co. v. Block, 708 F. 
774, 779 (D.C. Cir. 1983), the court referred to the fact that "[i]n a typial 
case, he [the Judicial Officer] spends approximately 30 seconds reviewing aij 
signing the [reparation] decision." Accordingly, no reparation decisioni 
relevant here. Nonetheless, I note that in the reparation case primarily reli 
upon by Respondent, Tulelake Potato Distributors, Inc. v. Giustino, 52 Agn 
Dec. 752 (1993), it is stated (52 Agric. Dec. at 757-60): 


Subsequent decisions have reinforced the idea that any transaction 
that contemplated movement in interstate commerce would be 
subject to the jurisdiction of the Department, regardless of whether 
the commodity involved actually crossed state lines. . . . 


In Stafford v. Wallace, 258 U.S. 495 (1922) the Court held that 
a stockyard was part of the current of interstate commerce and 
subject to the regulations of the Packers and Stockyards Act. 
[Footnote omitted.] The stockyards were deemed necessarily a part 
of that current of commerce because the general movement in the 
cattle industry was from the West to the Middle West and East and 
that movement was known and intended by all. Similarly here, a 
purchaser who buys produce does not buy it for personal 
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consumption and so it must be known by all and intended by all that 
the purchaser will re-sell the produce and where the produce will 
end its transit cannot be anticipated with any amount of certainty. 
For example, a grower selling produce to someone who only does 
asmall amount of business out of state cannot with certainty predict 
where the fruit will end its transit. The purchaser could send the 


produce across town, or across the country. Furthermore, the 


purchaser might repack the produce and commingle it such that it 


}would be impossible to trace where the product grown by that 
{grower ended its transit. Such a lack of certainty as to its final 


Lisplaced 
hold thé 


destination gives the parties a reasonable expectation that the 
commodity will involve interstate commerce. 


Likewise, there is interstate commerce when there is evidence 


4 that a substantial portion of the buyer’s products are eventually sold 
“tout of state, even if the commodity subject to this transaction might 
“tnot have left the state. Troyer v. Blue Star Potato Chip Corp., 27 


Agric. Dec. 301 (1968). In Troyer there was testimony that the 


“Trespondent’s business was near the state border, and that a 
‘} substantial portion of the respondent’s business was across the state 


border. There was however, no testimony that the commodity 
involved in the transaction al issue crossed a state border. The 
Department reasoned that if a party sells a commodity to someone 
who does business in other states, the selling party could not argue 
that it was sold without contemplating interstate commerce. Troyer 
aso relied on the statutory language making the transaction in 
interstate commerce if it is usual in the trade for the commodity to 
ross a state line.’ 


“See supra. 7 U.S.C. § 499a(8) (stating that a transaction "shall 
be considered to be in interstate . . . commerce if such commodity 
is part of that current of commerce usual in the trade in that 
commodity . . ."). 
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... The C.B. Foods decision again relied heavily on the statutory | recel 
language of section one that makes a transaction in interstate | tlie 
commerce if it is "part of that current of commerce usual in the alter 
trade in that commodity whereby such commoditfies] are sent from | of th 
one State with the expectation that they will end their transit after 
purchase in another." [40 Agric. Dec.] at 966-67, quoting 7 U.S.C. 

§ 499a(8). In addition the Judicial Officer found that "the statutory : 


provisions apply the familiar current of commerce concept under 
which interstate transactions that are interwoven with the current of 
interstate commerce are ‘in commerce.” C.B. Foods, [40 Agric. 
Dec.]} at 970. 
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IV. Sanction. / 
are 
Turning to the sanction, the Department’s current sanction policy is sq Parl 
forth in Jn re S.S. Farms Linn County, Inc. (Decision as to James Josep and 
Hickey and Shannon Hansen), 50 Agric. Dec. 476, 497 (1991), aff'd, 991 FA used 
803 (9th Cir. 1993) (Table) (text in WESTLAW) (not to be cited as preceden} °™ 
under 9th Circuit Rule 36-3), as follows: mak 
impr 
It is appropriate to state expressly the practice that has been 
followed by the Judicial Officer in recent cases, viz., that reliance : 
will no longer be placed on the "severe" sanction policy set forth in imp 
many prior decisions, e.g., /n re Spencer Livestock Comm’n Co., 46 
Agric. Dec. 268, 435-62 (1987), aff'd on other grounds, 841 F.2d 1451 
(9th Cir. 1988). Rather, the sanction in each case will be PAC 
determined by examining the nature of the violations in relation to | Stal 
the remedial purposes of the regulatory statute involved, along with i 
all relevant circumstances, always giving appropriate weight to the =f SW 
recommendations of the administrative officials charged with the dete 
responsibility for achieving the congressional purpose. = 
em) 
Bruce W. Summers, Senior Marketing Specialist, PACA Branch} °°" 
explained the serious nature of Kaplan’s alteration of the temperatures on thy 9% 
inspection certificates as follows (Tr. 151-53): 
A. With respect to the Inspection Certificates, these are if th 
relied upon by also -- as a report from an impartial 3rd Party as to - 
refl 


the exact physical description of the commodities when they’re 
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received or wherever they may be. The Inspection Reports are 
relied on heavily, by all segments of the Industry, and when they’re 
altered or forged or doctored in any way, it strikes at the credibility 
of these documents. 


Q. With respect to this particular case, we have admitted 
violations, admitted to alterations of temperatures, how would this 
kind of alteration affect the perception of an Inspection Certificate 
so as to harm the produce industry? 


A. Well, the temperatures are very -- temperatures which 
are reported on the Inspection Certificates are very important, 
particularly in commodities like berries which are highly perishable 
and need to be maintained at a very cool temperature. They are 
used -- the temperatures are relied upon to show whether or not the 
commodity in this case, berrics, have been handled properly so as to 
make sure that there won't be abnormal deterioration from 
improper handling. 


Q. What, what -- why is -- abnormal deterioration 
important? 


A. The -- there’s a term in the regulations issued under 
PACA, suitable shipping condition. To summarize it, it basically 
states that there’s a suitable shipping condition warranting the 
suppliers have to be able to provide the product to their receivers in 
suitable shipping, in suitable shipping condition without abnormal 
deterioration as along |sic] as the product is handled in normal 
fashion. In other words, as long as the transportation is normal, the 
temperatures and transportation is normal, so this suitable shipping 
condition -- one of the factors -- that warranty is going to voided or 
not, is the temperatures during transit and after -- 


OQ: And, what would be the effect on those circumstances 
if the temperature is altered -- let me put it this way. What is the 
effect on the circumstances like that of temperatures being altered, 
reflect lower temperatures? 


1759 
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A. Well, temperatures show lower -- temperatures would 
indicate that the products are being handled as it should be, as 
opposed to higher temperatures which would indicate there could 
have been a problem with their refrigeration on the truck, and in 
this case an F.O.B. transaction would be the problem of the receiver 
and not the shipper. So, it makes a difference in temperatures. 


The serious nature of altering official USDA inspection certificates was 
stated in Jn re Jacobson Produce, Inc., supra (53 Agric. Dec. at 757-58): 


The fact that the false and misleading statements for a 
fraudulent purpose were made by altering official USDA inspection 
certificates makes the violations even more egregious then they 
would otherwise be. Mr. Summers explained that Respondents’ 
violations "are very harmful to the industry" (Tr. 342) for the 
following reasons (Tr. 342-43): 


Q. Can you explain how they are harmful to 
the industry? 


A. Two main considerations. These types of 
violations destroy the integrity of the inspection service. The 
inspection service is to provide service to the industry, so 
that all parties can be sure that they’re getting an impartial 
review or inspection of the products so that it can be relied 
upon in contract disputes or in settling of prices. So when 
the inspections are forged or altered, it destroys the trade’s 
ability to rely on these inspections as being impartial or 
being accurate. 


Secondly, the produce industry deals a great 
deal with oral contracts, with expensive product, with short- 
shelf lives. And because of this, there’s a large degree of 
trust placed in -- between industry members to be able to 
move the product from one place to the other quickly. And 
when we have inspection reports that are being altered or 
forged, it makes it very difficult for the parties in the 
industry to be able to trust one another. So it hampers the 
marketing in those two respects. 
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In the present case, the altered inspection certificates were not only used 
as false and misleading statements by faxing them to Jurach, before she 
determined what price discounts to give to Kaplan, but, also, they were in 
Respondent’s files where they could have been seen by a customer who 
wanted to see that the berries had been properly cooled. 

In Jacobson, a 90-day suspension order was issued because Mr. Saer, 
acting for Respondent Jacobson Produce, Inc. (Jacobson), altered USDA 
inspection certificates on seven occasions and faxed the altered certificates to 
the seller. 

Respondent does not challenge on appeal the ALJ’s determination that 
Respondent violated the Act, by virtue of Kaplan’s actions (Respondent’s 
Reply to Complainant’s Appeal Petition at 1-2). (Kaplan is one-third owner 
and vice president of Respondent, and he heads up the sales force and buying 
force of Respondent.) However, the ALJ’s Order is far more severe on 
Kaplan than on Respondent. The ALJ’s Order is as follows (Initial Decision 
at 31): 


Respondent’s license is suspended for 30 days: Provided 
however, that such suspension shall be held in abeyance if, within 30 
days from the date of this Order, respondent removes Ted Kaplan 
from any connection with its business or operations for a period of 
six months. This order suspending respondent’s license shall 
terminate seven months from the date of this Order. 


The ALJ’s reasoning as to his Order is as follows (Initial Decision at 30): 
In view of these considerations, | conclude that the appropriate 
penalty is a 30-day suspension of Produce Place’s license. However, 

as Kaplan was the company’s official solely responsible for altering 

the certificates, this suspension will be held in abeyance if within 30 
days Produce Place removes Kaplan from any connection with its 
business and operations for a period of six months. 


However, Respondent, The Produce Place, is just as culpable as Kaplan. 
As stated in Jacobson, supra (slip op. at 40, 53 Agric. Dec. at 759): 


What has been said above answers Respondent Jacobson’s 
contention that there is a difference in the culpability of Mr. Saer 
and Respondent Jacobson that should lead to a lesser sanction, if 
any is imposed on Respondent Jacobson. As a matter of law 
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(7 U.S.C. § 499p), Respondent Jacobson committed the identical 
acts done by Mr. Saer. Accordingly, their culpability is identical. In 
this Act (7 U.S.C. § 499p), as in other regulatory statutes (e.g., the 
Packers and Stockyards Act, 7 U.S.C. § 223), Congress wisely made 
the act of any person acting for a licensee within the scope of his 
employment or office the act of the licensee. Otherwise, a licensee 
could use a “designated violator" to engage in all manner of 
violations benefitting the licensee, and then shield itself from 
sanctions by claiming (accurately or inaccurately) a lack of 
knowledge as to the violations. Under the express provisions of the 
Act (7 U.S.C. § 499p), the same 90-day suspension order warranted 
as to Mr. Saer is warranted as to Respondent Jacobson. 


To the best of my knowledge, there has never been a license suspension 
or revocation case in this Department in which an unknowing principal has 
received a lesser sanction than the officer, employee, or agent who committed 
the violations within the scope of his employment for the principal. And 
where, as here, there is a statute making the act of any person within the 
scope of his employment or office the act of the principal, as well, I see no 
basis for ever imposing a lesser sanction on the principal. 

There is only one type of program where an Order similar to the Order 
proposed by the ALJ has been issued, and the considerations there are 
entirely different from the considerations here. In meat inspection cases 
under 21 U.S.C. § 671(a), meat inspection service has been withdrawn 
indefinitely from a plant, but with the withdrawal suspended if the guilty 
person becomes disassociated from the meat packing plant and disposes of his 
stock in the plant. See, e.g., In re Great American Veal Co., 45 Agric. Dec. 
1770 (1986), aff'd, No. 86-3998 (D.N.J. Oct. 27, 1987), consent order, No. 
86-3998 (D.N.J. Jan. 12, 1990). However, under the Meat Inspection Act, 
meat packers are not registered or licensed. The Secretary may withdraw 
inspection service if he determines, after opportunity for a hearing, that the 
packing plant is "unfit to engage in any business requiring inspection" because 
a person responsibly connected with the packing plant has been convicted of 
one felony or two misdemeanors involving food. Since the plant is "unfit" to 
receive inspection only because of the presence of the "tainted" individual, the 
plant is no longer “unfit" to receive inspection if the "tainted" individual 
becomes completely disassociated from the plant. But that doctrine has never 
been transferred or applied to the Department’s license suspension or 
revocation cases. And I see no basis for ever doing so. 


Inve J 
94-411 
[I 
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Here, as in Jacobson, supra, a 90-day suspension order is appropriate for 
the serious violations found here. The violations here are very comparable to 
those in Jacobson. Since Jurach testified that she would have granted the 
discounts even without the alterations, there is no basis for Complainant’s 
contention that the violations here are more serious than in Jacobson. 

For the foregoing reasons, the following Order should be issued. 


Order 
Respondent’s license is suspended for 90 days. 
This Order shall take effect on the 30th day after service of this Decision 


and Order on Respondent. 


APPENDIX 


In re Jacobson Produce Inc., 53 Agric. Dec. 728 (1994), appeal docketed, No. 
94-4118 (2d Cir. July 14, 1994). 
[Not published herein. - Editor| 
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MISCELLANEOUS ORDERS 


In re: FRANK TAMBONE, INC. 
PACA Docket No. D-92-550. 
Stay Order filed July 18, 1994. 


JoAnn Waterfield & Mary K. Hobbie, for Complainant. 

Stephen P. McCarron, Washington, DC, for Respondent. 

Initial decision issued by Dorothea A. Baker. Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


The Order previously issued in this case is hereby stayed pending the 
outcome of proceedings for judicial review. 


In re: ABL PRODUCE, INC. 
PACA Docket No. D-92-521. 
Order Setting Effective Date for License Suspension filed July 25, 1994, 


JoAnn Waterfield, for Complainant. 

Patricia J. Rynn & Lois Rubin. Newport Beach, CA. for Respondent. 
Initial decision issued by James W. Hunt, Administrative Law Judge. 
Order issued by Donald A. Campbell, Judicial Officer. 


The revocation order previously issucd in this proceeding was changed to 
a 30-day suspension order by the United States Court of Appeals for the 
Eighth Circuit. By agreement of Complainant and Respondent, the 30-day 
suspension period shall commence on October 1, 1994. 


In re: DALLAS SHACKLEFORD, JR. d/b/a SHACKLEFORD’ 
PRODUCE. 

PACA Docket No. D-94-557. 

Order Dismissing Proceeding filed September 13, 1994. 


Barbara Good, for Complainant. 
Respondent, Pro se. 
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Order issued by James W. Hunt, Administrative Law Judge. 


Complainant having withdrawn its motion for decision without hearing filed 
herein on August 5, 1994, and having further requested that this proceeding, 
be dismissed inasmuch as respondent has withdrawn his application for a 
license under the Perishable Agricultural Commodities Act, 1930, as amended 
(7 U.S.C. § 499a et seq.), 

IT IS HEREBY ORDERED that this proceeding be, and the same is, 
hereby DISMISSED. . 


In ree GABRIEL LTD., LEASING, INC., and TROPICAL IMPORTS 
INTERNATIONAL, trading as INTERNATIONAL IMPORTS. 

PACA Docket No. D-95-510. 

Dismissal of Complaint as to One Respondent filed December 23, 1994. 


Barbara Good, for Complainant. 
Respondents, Pro se. 
Dismissal issued by Victor W. Palmer, Chief Administrative Law Judge. 


Upon the motion of complainant, the complaint as to respondent Tropical 
Imports International, trading as International Imports, is hereby dismissed. 
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REPARATION DECISIONS 


NEWBERN GROVES, INC. v. C. H. ROBINSON COMPANY, and/or 
HAVANA POTATOES of NEW YORK CORP. 
PACA Docket No. R-91-156. 






























NEWBERN GROVES, INC. v. C. H. ROBINSON COMPANY, and/or TI 
KORNBLUM & CO., INC. Comn 
PACA Docket No. R-91-157. compl 
Decision and Order filed November 14, 1994, the am 
in the 
Practice and procedure - cross-claims trans2 
Evidence - oral guarantee by broker of accounts 
Evidence - burden of proof - modifications of contracts Cc 
Brokers - special agents rather than general agents served 
Brokers - apparent authority respo 
Brokers - damages flowing from failure to file trust notices Subse 
Fees and expenses - prevailing party respo 
Fees and expenses - award of market rates to party employing in-house counsel. identi 
A cross claim, arising out of the same nucleus of fact as that involved in the complaint, filed by } (rans. 
one respondent against another respondent, was found to be outside the Secretary’s jurisdiction Al 
because filed more than nine months after the causes of action relative to such claims accrued. Corp 
Complainant shipped forty-four loads of citrus to two buyers. All negotiations were through a filed 
broker, who was found to have purchased only one of the loads. Complainant alleged that the 
broker made an oral agreement to guarantee the payment of the buyers. However, where the CHR 
broker’s memorandums of sale disclosed that the buyers were being accommodation invoiced by claim 
the broker, and such memorandunis did not say that there was a guarantee by the broker, it was | want 
stated that a guarantee would have to be proven by the most forceful evidence. The burden was nine 
stated to be upon the broker and buyer to prove alleged modifications of contracts by a aa 
preponderance of the evidence. Although the broker was found to be a special agent rather than oak 


a general agent, such broker was nevertheless clothed with apparent authority by complainant 
to conclude modifications of contracts with the buyer, and where such modifications were not 
specifically authorized by complainant, the broker was found to be in breach of its duty to 
complainant, and liable for damages. Where broker failed to file trust notices as to a party that 
subsequently filed for bankruptcy, it breached its duty under the Act, but was not liable for 
damages because either modifications of some of the contracts had been agreed to by 
complainant, or the broker had already been found liable to complainant for concluding 
modifications without complainant's authority. Although complainant recovered approximately 
one-fourth of the amounts claimed, it was found not to be the prevailing party, in regard to any 
of the respondents. Employment of in-house counsel by one of the respondents did not preclude 
an award of attorney fees at market rates. 
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George S. Whitten, Presiding Officer. 

Richard L. Katz, Coral Gables, Florida, for Complainant. 

Thomas Sandstrom, Minneapolis, MN, for Respondent C.H. Robinson. 
Gary Meyer, New York, NY, for Respondent Havana Potatoes. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Decision and Order 
Preliminary Statement 


These are reparation proceedings under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). Timely 
complaints were filed in which complainant seeks an award of reparation in 
the amount of $90,875.25 against respondents in PACA Docket R-91-156, and 
inthe amount of $87,367.94 in PACA Docket R-91-157, in connection with 44 
transactions in interstate commerce involving Florida citrus. 

Copies of the reports of investigation prepared by the Department were 
served upon the parties. Copies of the formal complaints were served upon 
respondents which filed an answers thereto denying liability to complainant. 
Subsequent to the filing of its formal answer in PACA Docket R-91-157 
respondent Kornblum & Co., Inc. filed for bankruptcy. Due to the partial 
identity of parties involved in the two proceedings, and the similarity of the 
transactions, the two cases were consolidated for oral hearing. 

Along with their answers, respondents Havana Potatoes of New York 
Corp. (hereafter Havana), and Kornblum & Co., Inc. (hereafter Kornblum), 
filed cross-claims against respondent C. H. Robinson Company (hereafter 
CHR). On May 23, 1991, the Presiding Officer issued an order to the cross- 
claimants to show cause why their cross-claims should not be dismissed for 
want of jurisdiction due to the lack of any timely complaint under the Act’s 
nine month statute of limitations. The cross-claimants replied to this order, 
and on September 23, 1991, the Presiding Officer made the following ruling, 
in relevant part: 


On May 23, 1991, you were given opportunity to show cause why the 
cross-claim of your client . . . should not be dismissed for want of 
jurisdiction, since such cross-claim was not filed until April 2, 1991, 
and the violations of the Act alleged in such cross-claim all would 
have occurred at or about the time of the November 12, 1988, to 
January 12, 1989, underlying transactions which are the subject of 
the formal complaint. 
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I have considered your response to the show cause notice, and it ” 
my opinion that the Secretary does not have jurisdiction to hear; “ 
cross-claim against a co-respondent filed more than nine month} 


after the accrual of the cause of action on which such claim is based, 

As stated in our letter of May 23, 1991, the nine month statute of We cc 
limitations is considered jurisdictional. Cadenasso v. Califomia- qT 
Mexico Distributing Co., 2 Agric. Dec. 751 (1943). While a  sanene 
counterclaim which arises out of the same cause of action as tha} ™ Ne 
which underlies a timely complaint is deemed to be timely under ow testi 
practice because the complainant has opened up, as to the} ™P° 
respondent and complainant, the cause of action upon which evide! 
respondent wishes to base its claim, a cross-claim is lodged agains | °™P 
a co-respondent who has not filed any claim against the would be Reply 
cross-claimant. Our review of selected cases from variow | 
jurisdictions indicates that, apart from explicit statutory authority, | *P& 
courts dealing with analogous situations do not allow cross-claims 1993, 
that do not fall within limitation periods. = 
In Eddy v. Yellow Cab Company, 434 F. Supp. 447 (1977) a cros | >» 4 
claimant against a co-defendant on a personal injury claim arising 
out of the same accident as that on which the timely complaint was 
based was held to be barred by the applicable Illinois statute of 
limitations from asserting the cross-claim, even though a specific 
Illinois statute allowed counter-claims barred by the statute of 
limitations to be brought where they were based upon the same 
cause of action owned by the plaintiff. The court stated: here 


While Crowley is a named defendant vis a vis the Eddys, add 


she is not merely a defendant vis a vis Williams [the co- “4 
defendant]. Rather she is an active litigant seeking relief ” 
for her injuries, as a cross-claimant, from a passive co-party. h 
whe 
Att 


A cross-claim arising out of a common nucleus of operative fact was 4 
nevertheless stated to be a claim for affirmative relief which would | ™ 
have been barred if filed in a separate action, and held to be barred 


as a cross-claim in Appelbaum v. Ceres Land Co., 687 F.2d 261 “ 
(1982). See also Fluor Engin. & Const. v. Southern Pacific Transp. Pa 


753 F.2d 444 (1985) where a cross-claim arising out of the same 





‘arious 
hority, 
claims 


| CFOSs 


arising 
nt was 
ute of 
ecific 
ite of 


NEWBERN GROVES, INC. v. C.H. ROBINSON CO., et al. 
53 Agric. Dec. 1766 


cause of action as the complaint was held not barred under a Texas 
statute explicitly allowing an extension of the statutory limitation 
period in which to file cross-claims under such circumstances. 


We concur in this ruling. 

The amount claimed in the formal complaint exceeds $15,000.00, and the 
parties requested an oral hearing. Pursuant to this request a hearing was held 
in New York, New York on May, 25 through 27, 1993. Three witnesses 
testified on behalf of complainant, and three witness testified on behalf of 
respondents. In addition depositions of six witnesses were admitted in 
evidence. Following mutually agreed extensions of time, briefs were filed by 
complainant and respondents CHR and Havana on October 6 & 7, 1993. 
Reply brief were filed by complainant and respondent CHR on November 18, 
1993. Following mutually agreed extensions of time, claims for fees and 
expenses were filed by complainant and respondent CHR on November 18, 
1993, and by respondent Havana on October 25, 1993. Complainant filed an 
objection to respondent CHR’s claim for fees and expenses on December 28, 
1993, and respondent CHR filed a reply to complainant’s objection on January 
31, 1994. 


Findings of Fact 


1. Complainant, Newbern Groves, Inc., is a corporation whose address 
is P. O. Box 17237, Tampa, Florida. At the time of the transactions involved 
herein, complainant was licensed under the Act. 

2. Respondent, C. H. Robinson Company, is a corporation whose 
address is 8100 Mitchell Road, Suite 200, Eden Prairie, Minnesota. At the 
time of the transactions involved herein, this respondent was licensed under 
the Act. 

3. Respondent, Havana Potatoes of New York Corp., is a corporation 
whose address 449-463 NYC Terminal Market Hunts Point, Bronx, New York. 
At the time of the transactions involved herein, this respondent was licensed 
under the Act. 

4. Respondent, Kornblum & Co., Inc., is a corporation whose address 
is Row C-362-3-4-5, NYC Terminal Market Hunts Point, Bronx, New York. 
At the time of the transactions involved herein, this respondent was licensed 
under the Act. Respondent Kornblum has filed for protection under the 
Bankruptcy Act. 








1770 PERISHABLE AGRICULTURAL COMMODITIES ACT 


5. [Transaction 1] On or about November 11, 1988, complainant sold 
on an f.o.b. basis, to Havana Potato Company, through C. H. Robinso 
Company acting as broker, one load of U. S. No. 1 citrus as follows: 





CINS DESCRIPTION SIZE PRICE TOTAL 
332 Riverking Oranges 64 7.00 2,324.0 
378 ; Navels 56 8.50 3,213.00 
162 . E 48 8.50 1,377.00 
147 : 30 7.50 1,102.50 

_61 Tangelos 100 9.00 549.00 

1,080 8,565.50 


6. As to transaction | complainant was paid a total of $3,435.00 o 
January 23, 1989, pursuant to an agreement between complainant and 
respondents, and no further amount remains due on this transaction. 

7. [Transaction 2} On or about November 21, 1988, complainant sold, 
on an f.0.b. basis, to Havana Potato Company, through C. H. Robinson 
Company acting as broker, one load of U.S. No. 1 citrus as follows: 











CTNS DESCRIPTION SIZE PRICE TOTAL 
270 ~=Riverking Oranges 100 6.00 1,620.0 
216 : Navels 64 8.25 1,782.00 
270 e ; 56 8.25 2,227.50 
270 : . 48 8.25 2,227.00 

_ 54 5 ; 36 7.50 405.00 

1,080 8,262.00 


8. As to transaction 2 complainant was paid a total of $4,158.00 on 
February 13, 1989, pursuant to an agreement between complainant and 
respondents, and no further amount remains due on this transaction. 

9. [Transaction 3] On or about November 21, 1988, complainant sold, 
on an f.o.b. basis, to Havana Potato Company, through C. H. Robinson 
Company acting as broker, one load of U. S. No. 1 citrus as follows: 


CTNS DESCRIPTION SIZE PRICE TOTAL 
921 Riverking Oranges 64 7.00 6,447.00 
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190 Kandee Tangerines 210 6.00 1,140.00 
1,111 7,587.00 


10. As to transaction 3 complainant was paid a total of $4,675.85 on 
January 23, 1989, pursuant to an agreement between complainant and 
respondents, and no further amount remains due on this transaction. 

11. [Transaction 4] On or about November 28, 1988, complainant sold, 
on an f.o.b. basis, to Havana Potato Company, through C. H. Robinson 
Company acting as broker, one load of U. S. No. 1 citrus as follows: 


CINS DESCRIPTION SIZE PRICE TOTAL 
354 Riverking Oranges 100 6.50 2,301.00 
218 , ss 80 7.00 1,526.00 
478 f ? 64 7.00 3,346.00 
1,050 7,173.00 


12. As to transaction 4 complainant was paid a total of $4,166.50 on 
February 13, 1989, pursuant to an agreement between complainant and 
respondents, and no further amount remains due on this transaction. 

13. [Transaction 5] On or about December 3, 1988, complainant sold, 
on an f.o.b. basis, to Havana Potato Company, through C. H. Robinson 
Company acting as broker, one load of U. S. No. 1 citrus as follows: 





CINS DESCRIPTION SIZE PRICE TOTAL 
171 Riverking Oranges 80 7.00 1,197.00 
63 ? ? 64 7.00 441.00 
510 Kandee Tangerines 120 18.00 9,180.00 
140 , r 100 18.00 2,520.00 
884 " 13,338.00 


14. As to transaction 5 complainant was paid a total of $5,834.40 on 
January 23, 1989, pursuant to an agreement between complainant and 
respondents, and no further amount remains due on this transaction. 

15. [Transaction 6] On or about December 5, 1988, complainant sold, 
on an f.o.b. basis, to Havana Potato Company, through C. H. Robinson 
Company acting as broker, one load of U. S. No. 1 citrus as follows: 
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CTNS DESCRIPTION SIZE PRICE TOTAL 
163 Riverking Navels 80 7.00 1,141.00 
71 ' . 64 7.00 497.00 
296 "Oranges 56 8.50 2,516.00 
298 2 7 48 8.50 2,533.00 
55 40 7.50 412.50 
199 Red Grapefruit 48 4.50 895.50 
883 7,995.00 


16. As to transaction 6 complainant entered into an agreement, on 
December 23, 1988, with respondent Havana, to accept $4,033.45, after 
deduction of brokerage, in payment for the transaction. However, Havana 
paid complainant only a total of $3,203.45, after deduction of brokerage. This 
amount represents an underpayment of $830.00, which remains due from 
Havana to complainant. 

17. [Transaction 7] On or about December 6, 1988, complainant sold, on 
an f.0.b. basis, to Havana Potato Company, through C. H. Robinson Company 
acting as broker, one load of U. S. No. 1 citrus as follows: 








CTNS DESCRIPTION SIZE PRICE TOTAL 
200 Kandee Tangerines 180 10.00 2,000.00 
300" . 150 14.00 4,200.00 
600" ' 120 17.00 10,200.00 
1,100 : . 16,400.00 


18. As to transaction 7 complainant was paid a total of $5,335.00 on 
January 20, 1989, pursuant to an agreement between complainant and 
respondents, and no further amount remains due on this transaction. 

19. [Transaction 8] On or about December 8, 1988, complainant sold, on 
an f.0.b. basis, to Havana Potato Company, through C. H. Robinson Company 
acting as broker, one load of U. S. No. 1 citrus as follows: 








CTNS DESCRIPTION SIZE PRICE TOTAL 
200 Kandee Tangerines 180 10.00 2,000.00 
_.* : 150 14.00 4,200.00 
600" . 120 17.00 10,200.00 
1,100 16,400.00 


Fe 
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20. As to transaction 8 complainant was paid a total of $4,850.00 on 
February 13, 1989, pursuant to an agreement between complainant and 
respondents, and no further amount remains due on this transaction. 

21. [Transaction 9] On or about December 15, 1988, complainant sold, 
on an f.o.b. basis, to Havana Potato Company, through C. H. Robinson 
Company acting as broker, one load of U. S. No. 1 citrus as follows: 


CINS DESCRIPTION SIZE PRICE TOTAL 
54 Riverking Navels 80 8.00 432.00 
105 ? : 64 8.50 918.00 
54 ( . 48 8.50 459.00 
30 Kandee Tangerines 80 10.00 300.00 
| 16.00 9,120.00 
250 fs " 16.00 4,000.00 
1,066 15,229.00 


22. As to transaction 9 complainant was paid a total of $5,390.95 on 
January 23, 1989, pursuant to an agreement between complainant and 
respondents, and no further amount remains due on this transaction. 


23. [Transaction 10] On or about December 17, 1988, complainant sold, 
on an f.o.b. basis, to Havana Potato Company, through C. H. Robinson 
Company acting as broker, one load of U. S. No. 1 citrus as follows: 


CINS DESCRIPTION SIZE PRICE TOTAL 
98 Riverking Navels 100 6.00 588.00 
_ * ‘ 80 7.00 735.00 
om r 64 7.00 952.00 
108" Navels 8O 8.00 864.00 
162 Red Grapefruit 48 4.50 729.00 
450 Kandee Tangerines 120 12.00 5,400.00 
1,059 9,268.00 


24. As to transaction 10 complainant entered into an agreement, on 
December 22, 1988, with respondent Havana, to adjust the price on the 108 
cartons of navels to $6.00 per carton on account of market decline, and to sell 
the tangerines on a price after sale basis. Pursuant to this agreement 
complainant accepted a payment of $9.00 per carton for the tangerines. 
However, Havana paid only $2.00 for the navels, and deducted $2.25 from the 
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price of the grapefruit. This amount represents an underpayment of $796.5), 
which remains due from Havana to complainant. 
25. [Transaction 11] On or about December 19, 1988, complainant sold 


on an f.o.b. basis, to Havana Potato Company, through C. H. Robinson} 8 


Company acting as broker, one load of U. S. No. 1 citrus as follows: 


CTNS DESCRIPTION SIZE PRICE TOTAL 
500 Kandee Tangerines 120 16.00 8,000.00 
200 " Temples 100 9.00 1,800.00 
= "Ct 80 10.00 2,330.0 

= * * 64 10.00 580.00 
9 * * 56 10.00 590.00 
1,050 13,300.00 


26. As to transaction 11 complainant was paid a total of $5,792.50 on 
February 13, 1989, pursuant to an agreement between complainant and 
respondents, and no further amount remains due on this transaction. 

27. [Transaction 12] On or about December 6, 1988, complainant sold, 
on an f.o.b. basis, to Havana Potato Company, through C. H. Robinson 
Company acting as broker, one load of U.S. No. 1 citrus as follows: 


CTNS DESCRIPTION SIZE PRICE TOTAL 
108 Kandee Temples 100 9.00 972.00 
162 F : 80 10.00 1,620.0 
162 =" . 64 10.00 1,620.00 
432 4,212.00 


28. As to transaction 12 complainant was paid a total of $3,240.00 on 
February 13, 1989, pursuant to an agreement between complainant and 
respondents, and no further amount remains due on this transaction. 

29. [Transaction 13] On or about December 21, 1988, complainant sold, 
on an f.o.b. basis, to Havana Potato Company, through C. H. Robinson 
Company acting as broker, one load of U. S. No. 1 citrus as follows: 


CINS DESCRIPTION SIZE PRICE TOTAL} 50 


38 Riverking Oranges 100 6.00 228.00 | 5 
50 : F 80 7.00 


ioe. < . 64 7.00 98.00 
7. Navels 7.00 
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64 7.00 945.00 
56 7.00 350.00 
48 7.00 105.00 
8 Kandee Tangerines 120 16.00 128.00 
1080 7,594.00 


30. As to transaction 13 complainant was paid a total of $3,114.00 on 
February 13, 1989, pursuant to an agreement between complainant and 
respondents, and no further amount remains due on this transaction. 

31. [Transaction 14] On or about December 22, 1988, complainant sold, 
on an f.o.b. basis, to Havana Potato Company, through C. H. Robinson 
Company acting as broker, one load of U. S. No. 1 citrus as follows: 


CINS DESCRIPTION SIZE PRICE TOTAL 
424 Kandee Temples 100 9.00 3,816.00 
396 " rl 80 10.00 3,960.00 
as . 64 10.00 2,420.00 

25 : : 56 10.00 150.00 

1,077 10,346.00 


32. As to transaction 14 complainant was paid a total of $1,998.00 on 
February 13, 1989, pursuant to an agreement between complainant and 
respondents, and no further amount remains due on this transaction. 

33. [Transaction 15] On or about December 28, 1988, complainant sold, 
man f.o.b. basis, to C. H. Robinson Company one load of U.S. No. 1 citrus 
as follows: 


(INS DESCRIPTION S PRICE TOTAL 
69 Hamlin Oranges 7.00 392.00 
. 7.00 399.00 

; 7. 6.00 282.00 

5.50 379.50 

Dancy Tangerines 12.00 1,200.00 

" " 14.00 2,100.00 

. 14.00 700.00 

5,452.50 


4. As to transaction 15 a balance of $2,741.29 remains due from respondent 
CHR to complainant. 
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35. [Transaction 16] On or about December 30, 1988, complainant sold, a} “— 


an f.0.b. basis, to Havana Potato Company, through C. H. Robinson Compan 
acting as broker, one load of U. S. No. 1 citrus as follows: 


CTNS DESCRIPTION SIZE PRICE 
36 Kandee Tangerines 210 8.00 
~* . 180 10.00 
: ‘ 150 14.00 
180 , B 120 16.00 

378 —Riverking Temples 100 8.00 

390 r r 80 9.00 

1080 


36. As to transaction 16 complainant was paid a total of $5,650.00 m 
March 13, 1989, pursuant to an agreement between complainant ani 
respondents, and no further amount remains due on this transaction. 

37. [Transaction 17] On or about January 6, 1989, complainant sold, o 
an f.o.b. basis, to Havana Potato Company, through C. H. Robinson Company 
acting as broker, one load of U. S. No. 1 citrus as follows: 


CINS DESCRIPTION SIZE TOTAL 
324  Riverking Oranges 100 2,106.00 
216 ° 80 1,512.0 
216 "Temples 100 1,728.0 
108 f , 80 : 1,989.00 
123 7 P 64 1,107.00 

_21 Pallets 94.50 


987 8,536.0 


38. As to transaction 17 complainant was paid a total of $4,013.00 o 
February 27, 1989, pursuant to an agreement between complainant ant 
respondents, and no further amount remains due on this transaction. 

39. [Transaction 18] On or about January 6, 1989, complainant sold, o 
an f.o.b. basis, to Kornblum & Co., Inc., through C. H. Robinson Company 
acting as broker, one load of U. S. No. 1 citrus as follows: 


respo 

d 
an f.c 
actin; 


CIN 
108 
692 
270 
10 
1080 


Febr 
respc 


an f. 
actin 


CTN 
168 
29 
305 
239 

29 





NEWBERN GROVES, INC. v. C.H. ROBINSON CO., et al. 1777 
53 Agric. Dec. 1766 


CINS DESCRIPTION SIZE TOTAL 
108  Riverking Oranges 100 702.00 
66 Kandee Tangerines 210 ' 528.00 
138 . : 180 d 1,104.00 
101 5 . 150 i 1,010.00 
250 : 120 2,500.00 
116 "Temples 100 ‘ 928.00 
268 : , 80 2,412.00 


| 13 Kandee Tangerines 64 117.00 


1060 9,301.00 


40. As to transaction 18 complainant was paid a total of $2,801.63 on 
February 27, 1989, pursuant to an agreement between complainant and 
respondents, and no further amount remains due on this transaction. 

41. [Transaction 19] On or about January 6, 1989, complainant sold, on 
an f.0.b. basis, to Kornblum & Co., Inc., through C. H. Robinson Company 
acting as broker, one load of U. S. No. 1 citrus as follows: 


CINS DESCRIPTION S PRICE TOTAL 


108 Riverking Oranges 5.50 594.00 


692 6.50 4,496.00 
270 7.00 1,890.00 
2. i 7.00 70.00 
1080 7,052.00 


42. As to transaction 19 complainant was paid a total of $2,965.26 on 
February 27, 1989, pursuant to an agreement between complainant and 
respondents, and no further amount remains due on this transaction. 

43. [Transaction 20] On or about January 9, 1989, complainant sold, on 
an f.o.b. basis, to Kornblum & Co., Inc., through C. H. Robinson Company 
acting as broker, one load of U.S. No. 1 citrus as follows: 


CINS DESCRIPTION SIZE ; TOTAL 
168 | White Grapefruit 27 1,008.00 
229 i _ 32 1,374.00 
305 ; ; 36 1,525.00 
239 : : &. 1,314.50 
239 ' 48 956.00 
1,180 7,052.00 
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44. As to transaction 20 complainant was paid a total of $2,647.56 m 
March 31, 1989. No further amount remains due on this transaction fron 
respondent CHR. 

45. [Transaction 21] On or about January 13, 1989, complainant sold 
on an f.o.b. basis, to Kornblum & Co., Inc., through C. H. Robinson Compan 
acting as broker, one load of U. S. No. 1 citrus as follows: 


CINS DESCRIPTION 
270 ~_—Riverking Navels 
200 . ' 
16 : 
172 Kandee Tangerines 
205 4 ; 
«saa i 2,076.0) 
1036 10,2530 


46. As to transaction 21 complainant was paid a total of $3,362.03 on 
February 27, 1989, pursuant to an agreement between complainant and 
respondents, and no further amount remains due on this transaction. 


47. [Transaction 22] On or about January 18, 1989, complainant sold 
on an f.0.b. basis, to Kornblum & Co., Inc., through C. H. Robinson Compan 
acting as broker, one load of U.S. No. 1 citrus as follows: 


CTNS DESCRIPTION SIZE PRICE TOTAL 
162  Riverking Navels 100 6.00 972.0 
_150 Kandee Tangerines 120 12.00 1,800.00 
312 2,772.0 


48. As to transaction 22 complainant was paid a total of $1,302.48 on 
February 27, 1989, pursuant to an agreement between complainant and 
respondents, and no further amount remains due on this transaction. 

49. [Transaction 23] On or about January 19, 1989, complainant sold, 
on an f.0.b. basis, to Kornblum & Co., Inc., through C. H. Robinson Company 
acting as broker, one load of U. S. No. 1 citrus as follows: 


CTNS DESCRIPTION SIZE PRICE TOTAL 


220 Riverking Navels 100 6.00 1,320.0 
200 , , 80 8.00 1,600.0 
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18 : ; 56 8.25 148.00 
25 Kandee Tangerines 210 6.00 150.00 
41 180 8.00 328.00 
105 150 10.00 1,050.00 
322 120 12.00 3,864.00 
_95 Kandee Tangerines 100 12.00 1,140.00 
1026 9,600.50 


50. As to transaction 23 complainant was paid a total of $3,620.33 on 
February 27, 1989, pursuant to an agreement between complainant and 
respondents, and no further amount remains due on this transaction. 

51. [Transaction 24] On or about January 20, 1989, complainant sold, 
on an f.0.b. basis, to Kornblum & Co., Inc., through C. H. Robinson Company 
acting as broker, one load of U. S. No. 1 citrus as follows: 


CINS DESCRIPTION $ PRICE TOTAL 
288 = Riverking Navels 6.00 1,728.00 
353 eee 8.00 2,824.00 
122 : : 8.25 1,060.50 
24 =" 7 5 8.25 198.00 
6 Kandee Tangerines 6.00 36.00 
a" e 8.00 176.00 
a” " 10.00 310.00 
185 12.00 2,220.00 
1031 8,498.50 


52. As to transaction 24 complainant was paid a total of $3,317.91 on 
February 27, 1989, pursuant to an agreement between complainant and 
respondents, and no further amount remains due on this transaction. 

53. [Transaction 25] On or about January 23, 1989, complainant sold, 
on an f.0.b. basis, to Kornblum & Co., Inc., through C. H. Robinson Company 
acting as broker, one load of U. S. No. 1 citrus as follows: 


CTNS DESCRIPTION SIZE PRICE TOTAL 
134. White Grapefruit 48 4.00 536.00 


100 F 40 5.00 500.00 
" " ‘ 5.00 1,985.00 
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292 r m 32 6.00 1,752.0 
_157 ; 27 6.00 942.0 
1,080 5,715.0 


54. As to transaction 25 complainant was paid a total of $1,386.90 on 
March 31, 1989. No further amount remains due on this transaction from 
respondent CHR. 

55. [Transaction 26] On or about January 26, 1989, complainant sold 
on an f.0.b. basis, to Kornblum & Co., Inc., through C. H. Robinson Company 
acting as broker, one load of U. S. No. 1 citrus as follows: 


CTNS DESCRIPTION SIZE PRICE TOTAL 
71 Riverking Navels 100 6.50 461.0 
352 : P 80 8.00 2,816.00 
148 " c 64 8.50 1,258.00 
a7 : ; 56 8.50 195.50 
594 4,731.00 


56. As to transaction 26 respondent CHR negotiated a new price of 
$1,963.99 with Kornblum without permission from complainant. Respondent 


CHR is liable to complainant for the difference between this amount and the 
$4,731.00 amount of the original contract, or $2,767.01. 

57. [Transaction 27} On or about January 26, 1989, complainant sold, 
on an f.o.b. basis, to Kornblum & Co., Inc., through C. H. Robinson Company 
acting as broker, one load of U.S. No. 1 citrus as follows: 


CINS DESCRIPTION SIZE PRICE TOTAL 
218  Riverking Oranges 100 6.50 1,417.0 
665 , ? 80 7.00 4,655.00 

186 , , 64 7.50 1,302.00 
a ; 56 7.00 77.00 
1080 7,451.0 


58. As to transaction 27 complainant was paid a total of $3,686.06 on 
March 31, 1989. No further amount remains due on this transaction. 

59. [Transaction 28] On or about January 31, 1989, complainant sold, 
on an f.o.b. basis, to Kornblum & Co., Inc., through C. H. Robinson Company 
acting as broker, one load of U.S. No. 1 citrus as follows: 
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CINS DESCRIPTION SIZE PRICE TOTAL 

86 Riverking Grapefruit 4.00 344.00 
218 " . 5.00 1,090.00 
564 5.00 2,820.00 
158 , 6.00 948.00 
1026 5,202.00 


60. As to transaction 28 complainant was paid a total of $1,685.36 on 
March 31, 1989. No further amount remains due on this transaction. 

61. [Transaction 29] On or about February 13, 1989, complainant sold, 
on an f.0.b. basis, to Kornblum & Co., Inc., through C. H. Robinson Company 
acting as broker, one load of U. S. No. 1 citrus as follows: 


CINS DESCRIPTION SIZE PRICE TOTAL 
374 ~—s Riverking Oranges 125 7.50 2,805.00 
487 . _ 100 7.00 3,409.00 


--* . 80 6.50 643.50 
6 " 64 6.50 429.00 
1026 7,286.50 


62. As to transaction 29 respondent CHR negotiated a new price on 
March 3, 1989, of $2,968.14 between complainant and respondent Kornblum. 
On March 27, 1989, CHR negotiated a further price reduction to $2,087.94 
with Kornblum, but not with complainant. Complainant was paid a total of 
$1,911.60 on March 31, 1989. Complainant is due a further amount of $880.20 
on this transaction from respondent CHR. 

63. [Transaction 30] On or about February 9, 1989, complainant sold, 
on an f.0.b. basis, to Kornblum & Co., Inc., through C. H. Robinson Company 
acting as broker, one load of U. S. No. 1 citrus as follows: 


CTNS DESCRIPTION SIZE PRICE TOTAL 
172 White Grapefruit 48 4.00 688.00 
152 " ' 40 5.00 760.00 
486 36 5.00 2,430.00 
162 ; 32 6.00 972.00 
108 , 27 6.00 648.00 
1,080 5,498.00 
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64. As to transaction 30 complainant was paid a total of $1,934.04 on March 
31, 1989. No further amount remains due on this transction. 

65. [Transaction 31] On or about February 17, 1989, complainant sold, on a 
f.0.b. basis, to Kornblum & Co., Inc., through C. H. Robinson Company 
acting as broker, one load of U. S. No. 1 citrus as follows: 


CINS DESCRIPTION SIZE PRICE TOTAL 
40 Kandee Tangerines 180 10.00 400.0 
162 ” F 150 13.00 2,093.00 
322 : . 120 14.00 4,508.00 
a : 100 14.00 1,218.0 
a «| : 80 14.00 560.00 
611 8,799.0 


66. As to transaction 31 respondent CHR negotiated a new price of 
$4,286.27 with Kornblum without permission from complainant. Respondent 
CHR is liable to complainant for the difference between this amount and th 
$8,799.00 amount of the original contract, or $4,512.73. 

67. [Transaction 32] On or about February 23, 1989, complainant sold, 
on an f.o.b. basis, to Kornblum & Co., Inc., through C. H. Robinson Company 
acting as broker, one load of U. S. No. 1 citrus as follows: 


CTNS DESCRIPTION SIZE PRICE 
162 Riverking Oranges 100 6.50 
200 : A 80 6.00 
162 - 64 6.00 
150 Kandee Tangerines 150 13.00 
332 ? r 120 14.00 
_74 , ; 100 14.00 
1080 


68. As to transaction 32 complainant was paid a total of $8,623.00 
May 12, 1989. No further amount remains due on this transaction. 

69. [Transaction 33] On or about March 3,, 1989, complainant sold, 
an f.o.b. basis, to Kornblum & Co., Inc., through C. H. Robinson Compan) 
acting as broker, one load of U. S. No. 1 citrus as follows: 


CTNS DESCRIPTION SIZE PRICE TOTAL 


150  Kandee Tangerines 180 8.00 1,200.0 
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450 150 8.00 3,600.00 
400 120 4,000.00 
1000 8,880.00 


70. As to transaction 33 respondent CHR negotiated a new price of 
$6,634.00 with Kornblum without permission from complainant. Respondent 
CHR is liable to complainant for the difference between this amount and the 
$8,800.00 amount of the original contract, or $2,166.00. 

71. [Transaction 34] On or about March 3, 1989, complainant sold, on 
an f.0.b. basis, to Kornblum & Co., Inc., through C. H. Robinson Company 
acting as broker, one load of U. S. No. 1 citrus as follows: 


CINS DESCRIPTION SIZE PRICE TOTAL 
270 White Grapefruit 48 4.00 1,080.00 
108 , s 40 4.50 486.00 
162 % ‘ 4.50 729.00 
162 Red Grapefruit 48 4.00 648.00 
162 ‘ 7 - 4.50 729.00 

216 fe ‘ 36 4.50 972.00 


1080 4,644.00 


72. As to transaction 34 respondent CHR negotiated a new price of 
$2,429.46 with Kornblum without permission from complainant. Respondent 
CHR is liable to complainant for the difference between this amount and the 
$4,644.00 amount of the original contract, or $2,214.54. 

73. [Transaction 35] On or about March 14, 1989, complainant sold, on 
an f.o.b. basis, to Kornblum & Cov., Inc., through C. H. Robinson Company 
acting as broker, one load of U.S. No. 1 citrus as follows: 


CTINS DESCRIPTION SIZE PRICE TOTAL 
216 ~—=Riverking Oranges 125 6.50 1,404.00 
530 i 3 100 6.00 3,180.00 
147. ~Red Grapefruit 48 4.00 588.00 
34—=—" ‘ 4.50 153.00 
153 ‘ 36 4.50 688.00 
1,080 6,013.50 


74. As to transaction 35 respondent CHR negotiated a new price of 
$3,905.82 with Kornblum without permission from complainant. Respondent 
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CHR is liable to complainant for the difference between this amount and the 
$6,013.50 amount of the original contract, or $2,107.68. 

75. [Transaction 36] On or about March 18, 1989, complainant sold, on 
an f.0.b. basis, to Kornblum & Co., Inc., through C. H. Robinson Company 
acting as broker, one load of U. S. No. 1 citrus as follows: 


CINS DESCRIPTION SIZE PRICE 

109 ~=Riverking Oranges 125 6.50 

108 , 100 6.00 

91 Red Grapefruit 48 4.00 

108 7 " 40 4.00 

161 : ? 36 4.50 

89 ; F 32 5.50 

111 Kandee Tangerine 120 14.00 1,554.0 
136 “ f 100 14.00 1,904.00 

_167 , ' 80 14.00 2,338.00 

1080 9,216.50 


76. As to transaction 36 respondent CHR negotiated a new price of 
$6,390.04 with Kornblum without permission from complainant. Respondent 


CHR is liable to complainant for the difference between this amount and the 
$9,216.50 amount of the original contract, or $2,826.46. 

77. [Transaction 37] On or about March 21, 1989, complainant sold, on 
an f.o.b. basis, to Kornblum & Co., Inc., through C. H. Robinson Company 
acting as broker, one load of U. S. No. 1 citrus as follows: 


CTNS DESCRIPTION S ; TOTAL 
108  Riverking Oranges 5 702.00 
35 Red Grapefruit ; 140.00 
358 . . 1,432.00 
205 ? ; ; 922.50 
215 ? 7 ; 967.0 
8 Kandee Tangerines 80.00 
_ * 456.00 
_” P 938.0 
ae j 406.00 
1063 6,044.00 





NEWBERN GROVES, INC. v. C.H. ROBINSON CO., et al. 1785 
53 Agric. Dec. 1766 


78. As to transaction 37 respondent CHR negotiated a new price of 
$3,946.19 with Kornblum without permission from complainant. Respondent 
CHR is liable to complainant for the difference between this amount and the 
$6,044.00 amount of the original contract, or $2,097.81. 

79. [Transaction 38] On or about March 22, 1989, complainant sold, on 
an f.0.b. basis, to Kornblum & Co., Inc., through C. H. Robinson Company 
acting as broker, one load of U. S. No. 1 citrus as follows: 


CINS DESCRIPTION SIZE PRICE TOTAL 

Riverking Oranges 125 6.50 1,404.00 

A ‘ 100 6.00 1,620.00 

Kandee Tangerines 180 10.00 110.00 

" 120 14.00 2,254.00 

100 14.00 1,708.00 

172 80 14.00 2,408.00 

952 9,504.00 

80. As to transaction 38 respondent CHR negotiated a new price of 

$6,793.05 with Kornblum without permission from complainant. Respondent 

CHR is liable to complainant for the difference between this amount and the 

$9,504.00 amount of the original contract, or $2,710.95. 

81. [Transaction 39] On or about March 24, 1989, complainant sold, on 

an f.o.b. basis, to Kornblum & Co., Inc., through C. H. Robinson Company 
acting as broker, one load of U. S. No. 1 citrus as follows: 


CTNS DESCRIPTION SIZE PRICE TOTAL 
54 Red Grapefuit 56 4.00 216.00 
276 . , 4.50 1,242.00 
102 r F 5.00 510.00 
18 Kandee Tangerines 10.00 180.00 
32 12.00 384.00 

14.00 4,004.00 

14.00 2,646.00 

_82 14.00 1,148.00 
1039 10,330.00 


82. As to transaction 39 respondent CHR negotiated a new price of 
$7,607.87 with Kornblum without permission from complainant. Respondent 
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CHR is liable to complainant for the difference between this amount and the 
$10,330.00 amount of the original contract, or $2,722.13. 

83. [Transaction 40] On or about March 24, 1989, complainant sold, on 
an f.0.b. basis, to Kornblum & Co., Inc., through C. H. Robinson Company 
acting as broker, one load of U. S. No. 1 citrus as follows: 


CTNS DESCRIPTION SIZE PRICE TOTAL 
53 Red Grapefruit 48 4.50 238.50 
340 ‘ 7 32 6.00 2,040.00 
242 r 27 7.00 1,694.00 
55 f , 23 7.00 385.00 
143. White " 4.50 643.50 
76 . 5.00 380.00 
162 : : ; 5.00 810.00 
10 ? : : 6.00 60.00 
_32 _ 6.00 192.00 
1113 6,443.00 


84. As to transaction 40 respondent CHR negotiated a new price of 
$2,794.45 with Kornblum without permission from complainant. Respondent 


CHR is liable to complainant for the difference between this amount and the 
$6,443.00 amount of the original contract, or $3,648.55. 

85. [Transaction 41] On or about March 27, 1989, complainant sold, on 
an f.0.b. basis, to Kornblum & Co., Inc., through C. H. Robinson Company 
acting as broker, one load of U.S. No. 1 citrus as follows: 


CINS DESCRIPTION S : TOTAL 
540 _— Riverking Oranges 3,510.00 
339 7 : 2,034.00 

172 ' 1,032.00 

1051 6,576.00 


86. As to transaction 41 respondent CHR negotiated a new price of 
$3,538.87 with Kornblum without permission from complainant. Respondent 
CHR is liable to complainant for the difference between this amount and the 
$6,576.00 amount of the original contract, or $3,037.13. 

87. [Transaction 42] On or about March 28, 1989, complainant sold, on 
an f.0.b. basis, to Kornblum & Co., Inc., through C. H. Robinson Company 
acting as broker, one load of U. S. No. 1 citrus as follows: 
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CINS DESCRIPTION SIZE PRICE TOTAL 
394 ~+Riverking Oranges 100 6.00 2,364.00 
343 P 80 6.00 2,058.00 
383 * 64 6.00 2,058.00 
1080 6,480.00 


88. As to transaction 42 respondent CHR negotiated a new price of 
$3,980.89 with Kornblum without permission from complainant. Respondent 
CHR is liable to complainant for the difference between this amount and the 
$6,480.00 amount of the original contract, or $2,499.11. 

89. [Transaction 43] On or about March 29, 1989, complainant sold, on 
an f.0.b. basis, to Kornblum & Co., Inc., through C. H. Robinson Company 
acting as broker, one load of U. S. No. 1 citrus as follows: 


CINS DESCRIPTION : PRICE TOTAL 
162 White Grapefruit 4.50 729.00 
108 , . 5.00 540.00 
162 - 36 5.00 810.00 
108 : 6.00 648.00 
216 . 4.50 972.00 
105 5.00 525.00 
165 : 5.00 825.00 
108 ° 6.00 648.00 
1134 5,697.00 


90. As to transaction 43 respondent CHR negotiated a new price of 
$2,775.60 with Kornblum without permission from complainant. Respondent 
CHR is liable to complainant for the difference between this amount and the 
$5,697.00 amount of the original contract, or $2,921.40. 

91. [Transaction 44] On or about March 31, 1989, complainant sold, on 
an f.0.b. basis, to Kornblum & Co., Inc., through C. H. Robinson Company 
acting as broker, one load of U. S. No. 1 citrus as follows: 


CINS DESCRIPTION S PRICE TOTAL 
34 Red Grapefruit : 4.00 136.00 
344 z 4.50 1,548.00 
. 7.00 2,646.00 
216 White " 4.50 972.00 
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54 32 6.00 324,00 
_54 27 7.00 378.0 
1080 6,004.00 


92. As to transaction 44 respondent CHR negotiated a new price of 
$2,643.90 with Kornblum without permission from complainant. Respondent 
CHR is liable to complainant for the difference between this amount and the 
$6,004.00 amount of the original contract, or $3,360.10. 

93. The informal complaints were filed on August 2, 1989, which wa 
within nine months after the causes of action alleged therein accrued. 


Conclusions 


During the 1988-89 season complainant shipped from its place of busines 
in Florida, to Havana and to Kornblum, a total of 72 loads of citrus. This 
proceeding concerns 44 of those loads. Respondent CHR acted as a broker 
in regard to all but one of the transactions, and as to that remaining 
transaction it acted as purchaser. The record shows that until sometime in 
early January of 1989, the transactions were negotiated through CHR’s sales 
manager Dave Barros. These were mostly transactions in which Havana wa 
the customer. The remainder of the transactions were negotiated through 
CHR’s Hadley Smith, who operated under the direction of Dave Barros, and 
were mostly transactions in which Kornblum was the customer. The change 
from Havana to Kornblum was made because Havana was slow in paying. In 
all of the transactions complainant was represented by Helen Shepard, vice- 
president and sales manager of complainant. With one or two insignificant 
exceptions, there was no direct contact, as to any of the transactions, between 
complainant and Havana, or complainant and Kornblum, but instead all 
contact, including exchange of documents, was through CHR. 

One feature of many of the transactions involved in this proceeding, while 
not important in the determination of any crucial issues, nevertheless should 
be mentioned because it throws light on some seeming anomalies in the 
documentation in the parties’ files. Apparently on numerous occasions 
changes were made in the manifest by Helen Shepard following the initial sale 
agreement. These changes were made because the product available at time 
of shipment turned out to be different than what she expected to be available 
at time of initial sale. Prompt notice of the changes appears to have been 
given by Helen Shepard to CHR at or near the time of shipment, although 
there are allegations from respondents that they were surprised at times by 
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the product on the trucks at time of arrival. This is not an important issue 
because it is obvious that the loads shipped were accepted by the receivers, 
and no specific damages were alleged as flowing from the manifest changes. 

The first major issue to be decided is whether CHR entered into an 
agreement with complainant to guarantee the account of Havana, and, by 
inference, also the account of Kornblum. Complainant presented the 
testimony of John and Helen Shepard that an oral guarantee was made over 
the phone by Dave Barros, and that for this guarantee CHR was to receive 
mextra 5 cents per carton above the 10 cents per carton brokerage charged 
lor sales to Havana Potato Company in the preceding 1987-88 season. Dave 
Barros denied very forcefully that he made any such guarantee on behalf of 
CHR, and asserted that the extra 5 cents was charged because CHR 
wdertook to perform accommodation billing for complainant as to Havana 
for the 1988-89 season. 

Complainant attempted to buttress its direct testimony by a showing that 
inthe previous season CHR had performed the services of an accommodation 
broker on complainant’s behalf for a fee of 10 cents per carton of citrus. 
Complainant argues that the extra five cents was for guaranteeing the account 
of Havana Potato Company, and that when Kornblum was substituted in mid- 
sason for Havana, the guarantce impliedly continued as to the new customer. 
Complainant enhanced its position by submitting several invoices from the 
previous season in which CHR performed the service of accommodation 
invoicing for complainant for a fee of 10 cents per carton.’ 

Prior to the submission of these invoices in evidence Dave Barros had 
asserted that no brokerage transactions on behalf of complainant in the prior 
season had been on an accommodation billing basis. Later Barros modified 
that testimony to state that he thought that all dealings with complainant in 
the prior season were on other than an accommodation basis, but that he was 
not sure. Under pressure from complainant’s counsel Barros also conceded 
that he didn’t think that John Shepard would pay an extra nickel in the 1988- 
§9 season for the same service performed in the 1987-88 season: 


Q You wouldn’t characterize John Shepard as being a stupid 
businessman, would you? 

A Would I characterize John Shepard -- 

Q Yeah. 


‘Complainant’s exhibit 6. 
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A_ -- as stupid? Cor 
Q Yeah. in the 
A No. involve 
Q_ Is he someone going into the ’88-’89 season who you thought, | Kornbl 
“Hey, this is a rube (phon.) from Tampa, and I can pull the wool over | Respot 
his eyes"? long pe 
A DidI -- regard 
Q_ Did you have that evaluation of him going into the ’88-’89 season? invoice 
A No, I have no reason to believe that of John Shepard. But I also submit 
think that I testified that I had the conversation with Helen, not with a lette: 
John. I don’t remember specifically, but -- I don’t remember who I at the 
talked to on that situation. | know I initiated with Helen. I don’t 
remember if I talked to John or not. But if you’re asking me if I think B= 
that he’s a hayseed from Florida, the answer is no. A= 
Q Did you think that, going into this season, "Hey, I’m going to see AC 
if I can get another nickel out of Newbern Groves for the exact same IN 
thing that -- I’m going to get 15 cents from them this season for the Y¢ 
exact same thing I got 10 cents from them the prior season"? Did you Ul 
think that? Al 
A_ Did I think that? 
Q Yes. Jo 
a that h 
A No. He fi 
Q_ And do you think that John Shepard would have agreed to pay an 
extra nickel for the same thing that he was paying a dime for the prior Q 
season? 
A But he was -- he wasn’t paying -- it wasn’t the same thing.” 
Complainant then introduced the invoices from the prior season, which 
involved about a dozen sales, mostly to Clifton Fruit Company, and including | ___ 
four to Kornblum. However, none of the invoices were to Havana.’ Still, this sy 
admission favors complainant’s position, although it is not, in our opinion, | ,... 
decisive. proce 
*g 
with ¢ 
*Hearing Transcript, Vol. 3, pp. 532-33. 
"J 
*John Shepard testified that he guessed that complainant had some 25 transactions with | for tk 





Havana during the 1987-88 season. (Hearing Transcript, Vol. 1, pp. 82-83.) 
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Complainant also asserted that there is further proof of the oral guarantee 
in the fact that CHR paid complainant for a number of the transactions 
involved in this proceeding prior to receiving payment from Havana or 
Kornblum. The record certainly bears out that such payments were made. 
Respondent CHR asserted that this was a gratuitous service that CHR had 
long performed for its customers in accommodation billing situations. In this 
regard complainant’s exhibit 6 is again relevant. Attached to most of the 
invoices in exhibit 6 are the originals of check stubs from the payment checks 
submitted by CHR to complainant.’ These stubs flag each transaction with 
aletter code. The letters "B" and "A" are explained, in pre-printed language, 
at the bottom of the stubs as follows: 


B= ACCOMMODATION BILLING REMITTANCE 

A= ACCOMMODATION ADVANCE PAYMENTS? 
ACCOMMODATION ADVANCE: WE HAVE NOT COLLECTED 
IN FULL FROM ALL THE BUYERS, BUT ARE REMITTING TO 
YOU AS AN ACCOMMODATION ADVANCE, ON THE 
UNDERSTANDING THAT YOU WILL REIMBURSE US FOR 
ANY AMOUNTS NOT COLLECTED- 


John Shepard testified that he guessed that about 50 percent of the brokers 
that he dealt with would send invoices to the customers as an accommodation. 
He further testified as follows on the subject of the alleged guarantee. 


Q Why would you have brokers do that? 


*We were unable to find any similar check stubs relative to any of the transactions which 
were the subject of the complaint among the thousands of documents submitted in this 
proceeding. 


‘See 7 C.F.R. § 46.43(bb) where "accommodation advance" is given a definition, in connection 
with consignment sales, that is closely analogous to that given it by respondent CHR. 


‘It is impossible for us not to wonder whether if check stubs had been submitted in evidence 
for the 1988-89 transactions, paid by CHR prior to its collecting from Havana and Kornblum, 
such stubs might have been coded with an "A." See note 4, supra. 
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A In the case of C. H. Robinson the year before, the season before, 
we were selling fruit direct,’ they never had any problem or kicked 
over any fruit, but they were very slow in paying. 

C. H. Robinson said they would guarantee the account. Rather 
than the dime brokerage we agreed to pay them 15 percent brokerage. 
Q_ What do you mean, "guarantee of the account"? 

A They were going to guarantee the payment of the account in a 
timely manner. 

Where did you get that information? 

From C. H. Robinson. 

Who did you have a conversation with? 

Dave Barros. 

Dave Barros told that to who? 

Me.* 


Helen Shepard, however, testilicd that she was the one who entered into the 
guarantee agreement with Dave Barros of CHR.’ She later qualified this 
testimony: 


Q Were you the party at Newbern that had discussions with Dave 
Barros or another representative of C. H. Robinson regarding the 
guarantee of the accounts of Havana or was that somebody else? 

A It was me. 

Q_ It was you. Okay. 

A_ But, you know -- well, wait a minute. And there were times when 
Dave asked to speak to my father about them also because he wanted 


"Since John Shepard’s recollection of the preceding season did not include the non-direct, 
accommodation billings, they must have constituted a small portion of the transactions handled 
on complainant’s behalf during such season, and Dave Barros’ failure to remember such 
accommodation billings becomes more understandable. 


*John Shepard Deposition, p. 26-27. Dave Barros recalled having some conversations at the 
close of the 1987-88 season with John Shepard and Cope Newbern (the founder of Newbern 
Groves) about Havana’s slow payment. Hearing Transcript, Vol. II, p. 414, at line 20. However, 
Barros stated that discussions about the 5 cent additional fee at the beginning of the 1988-89 
season were with Helen Shepard and that he did not remember talking with John Shepard about 
it. Hearing Transcript, Vol. II, p. 421-23. 


°Helen Shepard Deposition, Vol 1. p. 86. 
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to -- if he disagreed with something I said, I might have said at one 
point, okay, you just work it out with my dad and I’ll go from there. 
So those two might have discussed it as well. 


Q_ It was you that negotiated that guarantee? 

A If I did not negotiate it, I initiated the negotiations. 

Q Who would have completed the negotiations? 

A_ If we were unable, Dave and I, to come to terms or he wanted to 
understand why this guarantee was necessary, I’d almost have to say my 
father. 

Q Do you remember if you completed it or if your father -- 

A No,I don’t. It was either myself or my dad. Either one of us did 
it. Do I recall if I did it for sure? No. But I know that it took place. 
Because if it did not take place, we would not have sold C. H. 
Robinson or Kornblum or Havana Potato anything."° 


Over 18 months later, at the hearing, Helen Shepard’s memory as to who 
negotiated the alleged guarantee had improved: 


Q All right. You testified yesterday that Robinson guaranteed the 
Havana Potato files. Do you know who told you that? 

A It was a conversation that started out, I believe, between Dave and 
I, because for reasons of the season before that, we did not want to 
ship Havana Potato, it was a decision made by my father and others in 
the company. And he -- my dad did not want to do, he’s not going 
back to them, they don’t pay in a timely manner, they take too long to 
pay, law-te-de-da (phon.), and he said, well, how about if we take the 
billing and guarantee the accounts, and I said, "Well, you’re going to 
have to talk to my dad on that," and then they negotiated it. 

And I came back, my dad came out of the office, and he said, you 
can sell them, because Robinson is going to guarantee the accounts. 
Q Okay. So it’s your father that told you Robinson was going to 
guarantee it. 

A Well, I had the initial conversation with Dave. 
Q But, did Dave -- 


"Helen Shepard Deposition, Vol. 1, pp. 135-37. 
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A I didn’t okay it. I could not okay it. I said, okay, if that’s what you 
want to do, that’s fine, but you’re going to have to talk to my father 
and get his okay, see if it’s all right with him." 


However, if Helen Shepard initiated the "guarantee" discussions it is possible 
that this led to confusion at Newbern as to just what was being undertaken by 
CHR, since Helen Shepard evidenced considerable confusion on the point, 
indicating at one point that any broker who performed an accommodation 
billing was guaranteeing the account of the seller: 


Q_ I believe you testified, as your father did, that other brokers took 
invoices from you and invoiced the customers to whom Newbern 
Groves sold; is that right? 

A Correct. 

Q An accommodation invoice is the term that we used. Do you 
understand that term? 

A I just call them buying brokers when they take possession of the 
fruit.’ 

Q What does that mean to you when they take possession of the 
fruit? 

A They are responsible for paying the bill. I bill them and they are 
responsible. 

Q So other brokers that accommodation invoice on behalf of 
Newbern Groves are -- guarantee the payment as well? Is that your 
understanding? 

A That is my understanding."* 


Apparently, then, Helen Shepard was under the misapprehension that 
accommodation billing automatically meant that the broker undertook to 
guarantee the account because such service involved the broker in taking 


"Hearing Transcript, Vol. II, pp. 213-14. 


“The record is abundantly clear that CHR did not take physical possession of any of the 44 
loads of fruit involved in this proceeding. All of the fruit was delivered to customers other than 
CHR, and this fact was certainly known by Helen Shepard. Apparently, Helen Shepard equates 
taking billing with taking possession. 


‘Helen Shepard Deposition. Vol. Il, p. 8. 
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billing from the seller. John Shepard appears to have been under the same 
misapprehension. In reference to a letter of September 24, 1990, written by 
John Shepard to John Koller of this Department, the following testimony was 
dicited from John Shepard: 


Q The third sentence in that second paragraph says for the 1988-89 
season we made an agreement with C.H. Robinson because we felt that 
they would stay on top of collections and make payments within 30 
days. For this service we paid them 15 cents per carton brokerage 
instead of the normal 10 cents. 

And that was true when you wrote that to Mr. Koller, wasn’t it? 
A Yes. 
Q_ But that isn’t the same as a guarantee of payment, is it? 
A I thought it was a guarantee of payment. I was billing C.H. 
Robinson and they were guarantecing payment." 


However, invoicing a broker, who in turn invoices the buyer, is a common 
practice in the perishable industry, and does not usually involve any guarantee 
of payment. "Accommodation billing" is universally understood in the industry 
as referring to the actions of an "invoice, collect, and remit broker." As the 
Regulations state: 

",. . when there is a specific agreement between the broker and his 

principal, the seller invoices the broker who, in turn, invoices the buyer, 
collects, and remits to the seller." 
"Agreement to collect from the buyer and remit to the seller is not a 
guarantee by the broker that the buyer will pay for the produce 
purchased, unless there is a specific agreement by the broker that he 
will pay if the buyer does not pay."’® 


Complainant asserts that, under the Regulations, a specific agreement by 
a broker to guarantee an account of a customer does not necessarily have to 


“Hearing Transcript, Vol. I, p. 74. 
7 CER. § 46.27(a). 


7 C.F.R. § 46.28(c). 
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be committed to writing. This is correct. However, circumstances can be 
such that the existence of a specific agreement must be deemed highly unlikely 
if the alleged agreement was not committed to writing. We believe that such 
circumstances exist here. In this case every broker’s memorandum of sale and 
invoice issued by CHR stated in capitol letters across its face; 
"ACCOMMODATION BILLING," or "ACCOMMODATION INVOICE’ 
In view of the unambiguous meaning of this term in the trade, the failure of 
any of the broker’s memorandums to mention an undertaking by the broker 
to guarantee the accounts must be deemed highly significant. In our view, a 
purely oral agreement for a guarantee must, under such circumstances, be 
proven by the most forceful evidence. Complainant’s evidence, in our opinion, 
did not rise to this level. 

The second major issue involved in this proceeding concerns whether 
Helen Shepard entered into agreements with Dave Barros and Hadley Smith 
to modify the contracts following arrival of the produce. This is a very crucial 
issue, for if respondents meet their burden of proving that such agreements 
took place, then complainant is prevented from reaching the other major 
issues concerning the substance of how the various loads of produce were 
handled by Havana."’ In addition, one of the major allegations raised by 
complainant, that CHR entered into unauthorized adjustments with Havana 
and Kornblum, is disproved if the modifications are established."® 

The substantive issues which are by-passed if modifications are established 
are several, but concern principally whether respondents have adequately 
shown that the loads arrived at contract destination in violation of the 
warranty of suitable shipping condition applicable in f.o.b. sales.’? Two 


"The handling of the loads by Kornblum would not be reached only because Kornblum is 
in bankruptcy. 


'8It should be kept in mind that complainant, in effect, admits that CHR agreed to contract 
adjustments with Havana and Kornblum. ‘The record also indicates that such agreements 
occurred. This has sbme evidentiary significance for the question of whether corollary 
agreements for adjustments were made by CHR with complainant. 


‘The Regulations (7 C.F.R. § 46.43 (i)), in relevant part, define f.0.b. as meaning "that the 
produce quoted or sold is to be placed free on board the boat, car, or other agency of the 
through land transportation at shipping point, in suitable shipping condition ..., and that the 
buyer assumes all risk of damage and delay in transit not caused by the seller irrespective of how 
the shipment is billed." Suitable shipping condition is defined(7 C.F.R. § 46.43(j)), in relevant 
part, as meaning, "that the commodity, at time of billing, is in a condition which, if the shipment 
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an be | factors bring this matter into question. First, although inspections exist 






likely | showing apparent bad arrivals as to most of the loads, such inspections were 
t such | performed, as to the great majority of transactions, after unloading from the 
eand | van, and are, in many instances, partial inspections.” Second, although the 





distance between shipping point and destination was short, and times in transit 
were generally good, temperatures on arrival were often high.” Third, 
almost all of the inspections were made after the fruit was unloaded from the 
truck. An additional issue concerns the likely inability of Havana to prove 
damages equal to the deductions taken on many of the loads due to its 
inability to render accountings based upon the assignation of lot numbers to 
the fruit which it received and resold.” 
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is handled under normal transportation service and conditions, will assure delivery without 
abnormal deterioration at the contract destination agreed upon between the parties." 








Partial inspections are not accorded the same weight as inspections of a full load. See 
Western Vegetable Exchange v. R. Moyers & Sons Wholesale Produce, 50 Agric. Dec. 1001 (1991); 
Tom Bengard Ranch v. Tomatoes, Inc.. 41 Agric. Dec. 1637 (1982); Mutual Vegetable Sales v. 
Select Distributors, Inc., 38 Agric. Dec. 1359 (1979); and Mario Saikhon v. Russell Ward Co., Inc., 
34 Agric. Dec. 1940 (1975). However. some of complainant’s assertions of partial inspections are 
not well founded due to the fact that complainant misinterpreted statements by the inspector as 
to the number of samples examined as a statement of the number of cartons subject to 
inspection. 
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the 
Two *1CHR argues, with some cogency, that the high temperatures should be ignored due to the 
fact that complainant did not pre-cool any of the fruit, and the fruit would not be significantly 
affected by the high temperatures due to the short transit period. 
me *Havana rendered accountings following complainant’s March 31, 1989, complaint to CHR, 
and a request through CHR that such accountings be rendered. However, Havana admits that 
these accountings were only approximations bascd upon such records as they had. Havana’s 
tract Michael Miqueli gave the following testimony on the point at the hearing: 
ents Q__Now, is -- does Havana generally handle merchandise for the account of shippers? 
lary A On consignment? 
Q  ¥es. 
A No. 
| the wisi 
"the Q Okay. Now, during the 1988-’89 Florida citrus season, was Havana physically 
the equipped to produce equip -- accounts of sales? 
how A No. 
vant 





Q __ So it had no way of segregating lots or -- 
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In late December, or early January, Dave Barros advised complainant that | they s! 
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No. 
-- keeping sales tickets together? 

No, just what -- everything was on books, sales books. 

Okay. So it would be -- would it be accurate to say that at not (sic) time did 
Havana ever agree to accept product where it was obligated to render an account of 


ODrO> 












sales to a shipper? 1989. 
A We never worked with a shipp2r in that way. allege 
Q_ So what -- in terms of Havana’s practice, what was the practice -- 

A We-- Q 
Q_ -- when product came in and did not grade according to the contract? th 
A We’d get an adjustment on the price. 

Q_ So you would renegotiate the price with the shipper or through the broker, A 
depending -- tk 
A Right. C 
Q- --on the situation? Did there come a time when Dave Barros asked you to create A 
certain records relating to transactions with Newbern? A 
A Yes. 
Q_ And do you recall when that was? k 
A __ I think it was after we had received the PACA complaint, and he told me he was il 
going down to talk to them to see what was going on. And somewhere after that, he r 
told me that we needed to do an account of sales, and to my -- you know, I did it to the ( 
best of my ability. I pulled out the books and I just went through the tickets and wrote J 
them out. 

ae 
Q_ And you went through the paper sales tickets of Havana’s to the best of your J 
ability to try to identify the actual sales prices that were obtained? f 
A Yes. 
Q__ So there’s no way for you to tell whether this is accurate? I mean, this is -- 

A __ That was to the best of my abilities. 
Q_ Okay. But this was done from manual records? | 
A Yeah, just flipping through the pages and whatever had Ruber King (phon.) 

written on it and the size, you know. and within the dates. 

- | Co 
Q_ Okay. And you’ve referred, to this as an account of sales. Is this what you would list 


normally refer to as an account of sales, or -- 
A _ If -- with -- that’s -- for me, that’s an account of sale. With the knowledge that I 
have today, I also know that you take off 12 percent, you take off handling, inspections, 
freight, you know, this, that. And, you know, there’s a certain amount of things that you 
take off of that. When I did that, I didn’t have any knowledge of that. 

Q_ So you just did what you thought might be called an account of sales, because 
Havana never did accounts of sales? 

A _ Right. (Hearing Transcript, Vol. III, pp. 627-31.) 
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they should not ship any more fruit to Havana because of their slowness in 
paying. In early January Dave Barros went from being sales manager to being 
branch manager at the New York branch of CHR, and transferred the 
handling of complainant’s account to Hadley Smith. The last two Havana 
shipments were made on December 30, 1988, and January 5, 1989; and the 
first shipment to Kornblum was made on December 28, 1988. CHR asserts 
that, not only did it negotiate the alleged modifications with Newbern, but that 
Newbern did not complain about any of the transactions until late March of 
1989. The deposition testimony of John Shepard seems to support this latter 
allegation: 


Q When did you first discover there was a problem with these loads 
that are the subject of this case? 
A Well, I got unhappy with the Havana Potato right after the first of 
the year. 
Q Why? 
A It was too much, too many things going on that didn’t look right. 
And I talked to C. H. Robinson. We switched -- he switched to 
Kornblum, and C. H. Robinson didn’t send us any money, and finally 
in March with 100 some odd thousand dollars worth of invoices, they 
paid, I believe it was $23,000. 
Q_ Is that the time in which you started taking action? 
A Yes, sir. 
Q_ What did you do at that point? 
A Called PACA, called C. H. Robinson and told them I was going to 
file a complaint. 
Q Who did you call at C. H. Robinson? 

Probably Dave Barros. 

Do you remember what he said in he (sic) response? 

Not Particularly.” 


Complainant submitted to this Department, by letter of August 2, 1989, a 
listing of payments as to the entire 72 loads of citrus.“ An examination of 


*John Shepard Deposition, pp. 47-48. 


*Report of Investigation in PACA Docket No. R-91-156, exbs. J4 and JS. This is an updated 
version of the listing of the same 72 files which were listed in complainant’s first communication 
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this list shows the following payments, made on the same day, of multiple 
transactions: 


4 invoices (all shipments to Havana - shipping dates - 10/25/88 
through 11/02/88) paid on 12/02/88; total of invoice amounts - 
$37,685.00; total amount paid - $33,067.15, a 12.26% deduction. 

6 invoices (all shipments to Havana - shipping dates 11/02/88 through 
11/18/88) paid on 12/27/88; total of invoice amounts - $44,740.50; 
total amount paid - $34,004.14, a 24% deduction. 

5 invoices (all shipments to Hevana - shipping dates 11/12/88 through 
12/16/88) paid on 1/23/89; total of invoice amounts - $52,714.50; total 
amount paid - $22,539.65, a 57.24% deduction. 

9 invoices (all shipments to Havana - shipping dates 11/18/88 through 
12/22/88) paid on 2/13/89; total of invoice amounts - $86,114.00; total 
amount paid - $40,871.25, a 52.53% deduction. 

8 invoices (1 shipment to Havana, 7 to Kornblum - shipping dates 
1/05/89 through 1/20/89) paid on ~/27/89; total of invoice amounts - 
$58,387.00; total amount paid - $23,611.34, a 59.56% deduction. 


11 invoices (9 shipments to Kornblum, 2 to unknown parties” - 
shipping dates 11/30/88 through 2/17/89) paid on 3/31/89; total of 
invoice amounts - $62,011.74; total amount paid - 23,966.43, a 61.35% 
deduction. 


Interspersed with the payments referred to above were payments on one day 
of only one transaction. Complainant’s first communication with the 


Department was by letter of April 12, 1989. In this letter John Shepard states, 
in part: 


with this Department by letter of April 12, 1989. 


**These were Newbern invoices numbers 6341 and 6342 for totals of $6,095.24 and $343.50 
respectively, which complainant shows in the attachment to its August 2, 1989, letter as being 
paid in the amounts of $2,346.86 and $343.50 respectively, on March 31, 1989. However, neither 
of these invoices were included in the 44 which are the subject of the formal complaint, nor are 
they included in complainant’s exhibit 8, which is supposed to be a compilation of those files 
which were the subject of the original complaint (72 in number) but which were not included in 
the 44 files which are the subject of the formal complaint. 
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... The last payment on this account, March 31, 1989, was for invoices 
going back to November 1988 without any knowledge of trouble. This 
has caused my actions and I hope that invoices that have not been paid 
will be paid in full without deductions. I need your assistance.” 


At the hearing John Shepard indicated that he had also talked to Dave Barros 
about payment problems in January.”” However, apparently John Shepard 
first confronted Helen Shepard with what he considered to be a major 
problem with payment deductions following the March 31, 1989, payment. 
This is what is indicated by John Shepard’s deposition testimony, which is here 
continued from the point at which the quotation from such testimony ended 
above: 


Q Did you talk to Helen about this problem when you first 
discovered it? 

Oh, yes. 

Can you tell me about your conversations with her? 

It would be speculation. I don’t recall. 

Generally why did you talk to her, first question? 

Well, when you get 100 some odd thousand dollar invoices paid 
with 23, it’s time to put up the red flag. 

Would you be asking her about the files in particular? 

Yes. 

Do you recall what she had to say about that, in general? 

No. 

Was she surprised? 

Yes. 

How many times do you think you talked to her about these files? 
Many. 

Were you asking her questions about them? 

Sure. 

Like what kinds of questions? 

Where are the inspections, where are the confirmations, where are 
the different things that would show adjustments. 


A 
Q 
A 
Q 
A 


FOPrPOPrFOrPOPOPO 


**Report of Investigation in PACA Docket ROY1-156, Exb. AQ00001. 


“Hearing Transcript, Vol. 1, pp. 54-56. 
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Q_ What was her general response to those questions? A 
A There wasn’t any. er 
Q_ How did she know there wern’t (sic) any? The 
A Nothing in the file.” of M 
wher 

Helen Shepard remembered January or March as the time when she first | John 
became aware of problems with payment: was | 
in Ji 

Q When did you first become aware that you had a problem with Dep 
Robinson or the customers in New York? that 
A_ To the best of my recollection the problem seemed to surface with Mor 
the payment of a check. And I’m not sure when it was, January, Janu 
March, or -- I really can’t remember the date. They paid a lot of dedi 
invoices that were -- if | am also remembering correctly -- that were $40, 
late, were in arrears to begin with, and they paid them substantially $58, 
lower than what we were expecting to get back. em¢ 
Q_ Do you have any recollection of what those figures were or any Ma: 
estimates of what the amounts owed and amounts paid were? 
A No. loa 
Q_ And what happened when that occurred? spe 
A_ I phoned C.H. Robinson and asked, you know, what was -- what tha’ 


happened basically. And I didn’t have any records or any indication in 
my files that a lot of these invoices had been cut. And I didn’t know 
why we had no inspections. And I wasn’t authorizing the deductions 
because I had no backup and no -- no reason to substantiate the -- the 
deductions. 

And I asked him to, you know, give me some paperwork, and 
clarification of these deductions and why they occurred, and some sort 
of documentation to back up the deductions. 

And I think at that time we also stopped sending fruit to Havana 
Potato as a result of that. 

Q_ Why would that have been? 

A Basically because my father wouldn’t allow C.H. Robinson to sell 
the fruit anymore to Havana Potato. 

Q_ Do you recall who brought to your attention the check with the 
drastically reduced payment in it? 


John Shepard Deposition, pp. 48-50. 
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A No. Either Donna or Maria brought it to my attention. Maybe 

even possibly my father. 

The assiduous attention which John Shepard gave to this matter from the end 
of March onward, leads us to believe that the end of March was the first time 
when the large deductions came to his attention. While it is true that both 
John and Helen vacillate between March and January as the time when John 
was first made aware of the deductions, and while there was a major payment 
in January of $22,539.65 on invoices totaling $52,714.50, the letter to this 
Department was not written until April of 1989, and in this letter John states 
that it is the March 31, payment that has caused him to take action. 
Moreover, if John had been alerted to the 57.24 percent deductions in 
January, it is inconceivable to us that he would have allowed the 52.53 percent 
deductions on February 13, (payment of $86,114.00 in invoices by a total of 
$40,871.25) and the 59.56 percent deductions on February 27, (payment of 
$58,387.00 by a total of $23,611.34) to pass in silence. The picture that 
emerges is one of a rather sudden discovery by John Shepard at the end of 
March, 1989, of a state of affairs whose severity he had not suspected. 

The standard procedure observed by complainant for handling problem 
loads was to attempt to negotiate a modification of the contract to call for a 
specific reduced price. Cope Newbern, the founder of complainant, testified 
that this was the long standing practice: 


Q_ Okay. Now, did there come a time that you established procedures 
for use in your sales office when there were problems or changes with 
the terms on sales that had been made? 

A Well, when you have a problem, you try to settle it then. I always 
said the first settlement was the best settlement. And it -- the 
salesmen, with the help of management, was always consulted, you 
made a settlement. And if you did, of course, you had to have some 
record for bookkeeping, okay.” 


Helen Shepard agreed: 


Q Have you received any training as to how you would try to 
negotiate a change if there was a problem on receipt? 


**Hearing Transcript, Vol. II, p. 168. 
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A Well, the first thing that generally would happen is you -- I would 
try to negotiate a price allowance. Instead of saying it’s yours, do with 
it what you will, we generally, you know -- if they -- I would ask for a 
inspection. And having the inspection from, you know, noticing how 
bad -- or if they weren’t that far out of grade, or if they were -- you 
know, it kinds of depends on how you approach it. 

But if they weren’t that far out of grade I'd say, listen, this isn’t 
that bad, you know. I'll give them a 50 cents allowance. And then they 
would go, I guess, talk to whomever, come back and say, no, they want 
a dollar. And you'd try to negotiate a -- a price, a set price, so the 
order -- get paid. 

If they were way, way out of grade or, you know, not something 
that they could handle readily, then you would allow them to handle 
their account -- or handle protection or -- what clse -- * 







According to Dave Barros Helen Shepard was easy to deal with when problem 
loads were encountered: 


Q_ Was there any reason that you’re aware of not to have reported 
inspections to Helen Shepard? 

A No. 

Q_ What was her response when you'd report an inspection where her 
products arrived in bad condition? 

Generally, it was not a problem. 

But did she -- was she surprised at -- on any occasion? 

I don’t ever recall her being surprised. 

Was she ever angry? 

No. 

Was she difficult to deal with? 

No. Helen was one of the easiest peoples we dealt -- people that 
we dealt with.” 
















rO?rFTOrOY 


Dave Barros testified as follows as to his standard procedure for handling 
problem loads: 








*Hearing Transcript, Vol. I, pp. 120-21. 


*'Hearing Transcript, Vol. III, p. 50S. 
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Q All right. Was there any standard procedure that was followed 
when the product arrived and was inspected and did not grade U. S. 1? 
A The first thing that happened was the customer would call us the 
first thing in the morning and tell us. We would in turn pick up the 
telephone and tell Helen. Generally, we didn’t have the inspection in 
our hand at that point. We would tell Helen and we told her we would 
forward the inspection as soon as we got it. 

Q_ And did you reach an arrangement as to a price adjustment at that 
time or was it after she received the inspection? You know, in general, 
A In general, -- 

Q Right. If it was not a general practice, please say so. 

A I don’t really remember. | think in general, there was a common 
statement made that, you know, there were a couple of files where we 
adjusted the prices right away. I think for the most part, Helen agreed 
to let the customers handle them for her account. 

Q_ And do you know what that means? 

A It was my understanding that they were handling them price after 
sale,” after the product was sold to the customer, they were going to 


*Barros’ equating of "handle them for her account" and "handling them price after sale" is 
typical. The testimony of Dave Barros, Hadley Smith, and Helen Shepard indicates an 
astounding ignorance of the meaning of standard terminology used within the industry. 

Hadley Smith: 

Q_ Was another option selling the load on a price after sale basis, perhaps? 

A __ Since I used those terms interchangeably, obviously I think that’s correct. You 

might refresh my memory what the difference of selling something price after sale and 

what the shipper’s account would be. (Hadley Smith Deposition, p. 37.) 

Helen Shepard: 

A I would say that our agreement was that it was price after sale, or the price to be 

determined after -- excuse me, he sold it. 

Okay. But that doesn’t -- 

I mean, he’s working it out for our account. To me, I interchanged all of those. 
Those all mean the same thing to you? 

To me, yeah. (Hearing Transcript, Vol. II, p. 296.) 

So your understanding of full protection means that they re-work the fruit and sell 

the re-worked fruit and pay you the agreed upon price on the number of boxes left? 

A_ Yes. (Helen Shepard Deposition, Vol. III, pp. 48-49.) 

Q__... What does the term "price after sale" mean to you? When you wrote it on 

the inspection form, what did that mean? 

(continued...) 
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tell us what they averaged and what they wanted to pay, and we 
renegotiated a contract with Helen. 

So they'd tell you what they averaged in sales? 

Yes. 

And they'd also tell you what they wanted to pay - 

That’s correct. 

-- which would be less than what they averaged, I presume? 

Yes. 

All right. And what would you do when you got that information 
from Havana or Kornblum? 
A Relay it to Helen. 
Q_ And just tell her what? 
A Well, let me just specify, for the most part when we got into the 
Kornblum deal, I was giving the responsibility for the citrus in the 
office to Hadley, and although, | still wrote up a lot of the files, and] 
typed the thing, Hadley was trying to develop the relationships and he 
had the conversations with Helen, so I can’t tell you specifically what 
his conversations were. 

My conversations with Helen were generally, "This is what they 
averaged, this is what they want to pay," and for the most part, she -- 


i 
/ 


“AS 


..continued) 
A I don’t remember. 
Q __Did it have different meanings based on different transactions? 
A _ It’s possible. 
Q_ What are the various meanings it could have? 
A __ It could mean that he’s going to re-work the fruit, pay full market price on the re- 
work. If the fruit was so bad that he said he can’t re-work it, he’s going to get the best 
price he can. It could mean that. 

There’s a zillion different things it could mean. 

Q __ So it could mean anything? 
A Yes. 


ane non hae ae ae” 6 6 


You also wrote on the inspection form, I believe, the word open; did you not? 

Yes. 

What did you mean when you wrote that word? 

I don’t recollect what I meant at the time. 

So, those words have different meanings depending on when you wrote them? 

Depending on what I was thinking at the time, yes, sir. (Helen Shepard Deposition, 
Vol. Ill, pp. 69-70.) 


See also Helen Shepard Deposition, Vol. I, pp. 26-31. 





NEWBERN GROVES, INC. v. C.H. ROBINSON CO., et al. 1807 
53 Agric. Dec. 1766 


if | remember right, she said, "That’s okay," or what have you. There 
were some instances where she asked me to go back and ask if they 
could do a little bit better, because their returns were poor, which we 
did, and some time during that negotiation period, we’d come up with 
a price that the customer was willing to pay.” 


Thus there can be little doubt that all parties were of a frame of mind to 
reach a settlement agreement as to problem loads, and that endeavoring to 
reach such an agreement was standard procedure. 

The state of complainant’s records is of crucial concern in this proceeding 
due to the heavy reliance complainant places upon the presence or absence 
of documents such as change orders, inspections, and corrected broker’s 
memorandums of sale in its own files in making the determination as to 
whether there were modifications of the original contracts.” Helen Shepard 
was questioned by her attorney as to the record keeping at Newbern Groves: 


Q_ Well, you’ve described that Newbern’s files, as we refer to them, 
are not ordinarily physical file folders as we have here. They’re -- 
ordinarily all the documents relating to a load are stapled to an invoice; 
is that correct? 

A All different things are in different places. [T]he load card is down 
at the shipping office. The inspection sheet gets filed with the other 
inspection sheets in another file. The pink copies are separate and 
they’re by themselves which they have attached to them the -- we’ve got 
two different inspection sheets. One of the inspection sheets is the one 
that I generate which the state inspector in the packing house signs. 
It goes with the truck saying that the fruit left the packing house 
grading U. S. Number One. that inspection sheet, that is filed 
separately. the invoice has its own place. Most everything that we 
have in front of us in one file has a separate home once the file is 
settled. They never go together. The load card or the hard card never 
goes upstairs. There’s really no reason for it to. 


*Hearing Transcript, Vol. 2, pp. 411-13. 


“Helen Shepard, though questioned on every transaction, could not remember any 
transaction individually. All of her testimony was based on the documentation in the files, and 
her memory as to her general practice. In this respect she was no different than Dave Barros 
and Hadley Smith. 





1808 PERISHABLE AGRICULTURAL COMMODITIES ACT 


Q. Allright. Documents which you would receive over the Fax in this 
case from C. H. Robinson such as inspections or Confirmations Of 
Adjustments, anything like that that you receive in the sales office by 
Fax. what would you do with them? 

A The accounts receivable girl, which we’ve identified her as Donna, 
she would come down every morning and all the Faxes and all of the 
invoices from the day before are manifested -- excuse me -- she would 
take -- ’'d gather them. We had a specific place to put them, and she 
would pick them up and take them upstairs and file them accordingly, 
Q All right. And would they be filed with the invoice for that 
particular load, for the corresponding load? 

A. Yes, they would.* 


At the hearing John Shepard testified as to the several different place 
documents were filed at Newbern Groves.” In addition, John Shepari 
testified that after the files were assembled for the purpose of pursuing the 
complaint herein, the files were added to at various times from various 
sources: 


I’m trying to get to the -- when this process started and I was unhappy, 
whatever that date was, | started getting my office to assemble 
information, talking to C.H. Robinson, primarily Dave. If he supplied 
me with more information, that would go into the file. 

When -- I believe at Helen’s deposition those files were much like 
those files at that particular point, which is a combination of a whole 
lot of papers from a whole lot of different people.*’ 


Later John Shepard testified as follows concerning the difference in the state 
of complainant’s files at the depositions and at the hearing: 


Q Mr. Shepard, where are change orders kept in Newbern Groves’ 
files? 


**Helen Shepard Deposition, Vol. I], pp. 32-33. 
*Hearing Transcript, Vol. 1, pp. 66-68. 


Hearing Transcript, Vol. 1, p. 68. 





NEWBERN GROVES, INC. v. C.H. ROBINSON CO., et al. 
53 Agric. Dec. 1766 


A. Where are they kept? 

Q Yes. When you went to assemble these files, where did you find 
change orders -- 

... [Irrelevant exchange between attorneys omitted.] 

THE WITNESS: Where? Well, they’re kept in the sales office. 
They’re written in the sales office and they’re taken upstairs and put in 
an accordion file. They should be -- that’s where they’re kept. 

Q (By Mr. Sandstrom) I -- the reason I asked you that is because 
you’ve got two change orders in your files now, that we didn’t have 
when we were in Tampa, as to Helen Shepard’s deposition testimony 
will show. Do you know why they weren’t there then and are now? 
A Perhaps when they were making up that thing, they ran across 
more files, I do not know. 

Q_ Do you know where they might have found those? 

A No, I do not.* 


Thus we see that complainant’s files cannot be made the sole basis for 

determining whether or not a document was sent to complainant by CHR. 
The change order was an entirely internal document for complainant. The 

absence of change orders in complainant’s files seems, at first blush, to be of 


more than ordinary importance duc to the fact that complainant’s admitted 
practice was to issue no confirming document to CHR, or the receivers, as to 
any modification of a contract.” Both Helen Shepard and her father 
testified that it was the practice at Newbern Groves for the person who 
negotiated any change in a contract to fill out a "change order." At the 
hearing Helen Shepard’s testimony on the point was as follows: 


Q Im showing you a document from Newbern file 11-6095, one of 
the files from that season which is not part of the Complaint. 

A This is a change order. 

Q Allright. And is that a form that you keep in blank in pads in the 
sales office? 

A We have it in pad form in the sales office. 


*Hearing Transcript, Vol. 2, pp. 190-91. 


*See Hearing Transcript, Vol. 1. p. 141, line 21, to 142, line 1. 
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Q Allright. And if you get a call indicating that there’s a problem, 
you would routinely fill that out? 
A Yes, sir. 
Q_ And what is the purpose of your doing that? 
A Basically so when Donna receives payment she -- if there’s a 
problem or a change she knows that I’m aware of it, and what is 
supposed to happen. 

And if something happens that’s different than what’s in my change 
order, she notifies me. It’s also so I can remember that. 
Q_ Okay. And would it be a practice in every single case where there 
was a change to write up a change order? 
A It was my practice to write a change order. 
Q Allright. Are there some situations where you'd get a call with a 
problem and -- and a notation would be made somewhere other than 
the change order? 
A There are times when I wouldn’t be at my desk, per se, and I 
would write the information down on a -- on a piece of paper, a note 
pad. 

There are some instances where | would happen to be upstairs and 
I might have made the notation on the actual invoice, made changes on 
it. 
Q_ All right. Looking back over the course of that season, would you 
be able to characterize whether it was more often than not you made 
the notations on a change order as opposed to somewhere else? 
A The majority of the time was on a change order. 
Q All right. Would it be your practice to make sure that the 
notation, if not made on the change order, was made on some other 
appropriate document that would belong in that file so that there 
would be a record of the change that you were noting? 
A Yes.” 


Helen Shepard testified as to how she would respond to an inspection showing 
poor arrival of produce when she received a copy of such inspection by fax 


from CHR: 


Q_ And what would you have done with this particular document? 


“Hearing Transcript, Vol. 1, pp. 113-14. 
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A I would’ve called Hadley or Dave. 
Q_ What would be the purpose of your phone call? 
A_ To ask them -- to start the negotiations. I would say to him, 
“Okay, I’ve got this fax, what do you want to do. You know, do we do 
$1 down, $2 down, will they take $5."_ It was his job, I guess, to go 
back to whomever this is, I’m assuming it’s Havana at this time, and 
you know, tell them my offer. He was to communicate back to me 
whether they accepted it or did not. 

If there’s not a change order in there, then he did not 
communicate back to me whether they accepted it or not. So, in which 
case, I would assume that they meant that they would just pay it in full. 


Q_ And there’s no change order in this file, you can look through it or 
take my word for it, but I believe that -- 
A What I would guess would happen, is I granted an allowance of a 
$1 amount, he was to get back with me and see if that was okay with 
Havana Potato. He never responded to my allowance, therefore, 
nothing was generated. 
Q_ What makes you think you offered or granted, I guess you put it, 
an allowance of $1 amount in this file? 
A Because that was the first thing I did, and procedurally, you always 
try to get $1 amount off. And he came back and said to me, "No, they 
don’t want to take $1 off, they want to handle it," then I would have 
generated a change order that said, file number such and such, you 
know, decay, rot in inspection, you know, attached, we’ll handle for 
account. 

If that’s what happened on that file, that paper would’ve been 
generated. 


Q_ Okay. 

A The reason why I don’t do a change order and say, I allowed $1, 
well, if he comes back an hour from now and says, no, they want 2 50. 
Do I rip that up and start again, or do I -- you know. I generate it 
once the agreement between cither Hadley and myself or Dave and I. 
I mean, I’m sure he doesn’t make up his -- as per our telephone 
conversation each time we have one, you know.” 


“Hearing Transcript, Vol. 2, pp. 275-77. 
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Yet this is precisely what Helen Shepard testified to doing as to one file a 
little later in the proceeding: F 


A... The only thing I can guess since is what I’ve guessed before, 
is that they called and told me that I was having problems with -- I had 
problems with temples, and either a) I knew about it, and didn’t ask for 
an inspection, or they were going to send me the inspection and I never 
got it, you know, whatever the thing is. And then I wrote up a change 
order saying that we had problems in our temples. And once again, 
probably tried to start a negotiation, a $1 off amount, that’s where we 
are. 

Q_ Okay. So this is a change order that you wrote up when a problem 
was announced to you, not when you reached some resolution of the 
problem; is that right? 

A. Yes, that’s what it looks like.” 


Helen Shepard seemed to place almost exclusive reliance upon the 
presence or absence of “change orders" in complainant’s files in order to 
determine whether an adjustment had been agreed to between the parties. 
When cross-examined as to a particular load Helen Shepard gave the 
following testimony: 


Q With reference to this load, which is transaction number five, you 
don’t have any specific recollection as to any conversation you may have 
had with either Dave or Hadlcy regarding any price adjustment on this 
load? 

A I don’t have a specific recollection of any specific conversation. I 
could only testify to my tendency and how I handled over the course 
of the many years that I was in sales, how I would handle a problem, 
what my first approach always was, what my second approach was. 
How I documented my -- the problems as a habit. So therefore, by 
looking at something, I can give you an educated case probably as to 
what happened. 

Q_ And you don’t have any specific recollection? 

A_ No, sir. 


“Hearing Transcript, Vol. 2, pp. 343-44. 
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Q And your testimony is that had you reached an acceptable 
agreement with Dave or Hadley, you would’ve completed an 
adjustment form or whatever you call this. 

A What we call a change order, yes, sir. Yes, sir, a change order 
would’ve been generated. 

Q So the fact that there’s not one in the file indicates to you that 
there was never a satisfactory conclusion? 

A Yes, sir. 

Q And you base that answer on anything else, or just in the absence 
of a change order? 

A The absence of a change order. That’s what it is. I have not 
looked at what else might have made it part of this case, whatever that 
thing is.” 


At her deposition Helen Shepard testified concerning one of the files which 
isnot the subject of the complaint - the file represented by complainant’s 
invoice number 6058: 


Q And it appears from the notations that are handwritten on the 
invoice in the file that it was paid less than what was invoiced; is that 
correct? 

A Yes. 

Q A deduction of approximately $2,470 and a payment of $4,714.20; 
correct?“ 

A Right,... 

Q Can you tell by looking at your file what that deduction was for? 
It’s called an adjustment on the invoice; is that right? 


“Hearing Transcript, Vol. II, pp. 284-85. 
g p PP 


“The invoice in question is for a total of $7.555.00 and shows the following handwritten 
notations, in ink, On its face: 
Adjust - 2695.00 
Bkge@ .15 -_145.80 
4714.20 


Paid 12/2/88 
Ck #343529 
$4714.20 
[illegible initials] 
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A_ I can look at the Confirmation of Adjustment from Dave’s file. 
Q. So there is a Confirmation of Adjustment from Dave Barros, and 
what does that communicate to you? 

A It’s per our telephone conversation, the buyer has been authorized 
to pay $5 F.O.B. on 972 cartons of Hamlins, prices [due?] to condition 
on arrival, and that’s why he took the adjustment. 

Q Was this adjustment approved by you? 

A From the looks of things, no. 


How do you know that you did not approve the adjustment? 

There’s no confirmation of it. 

What do you mean by that? 

My paperwork is not in here. There’s nothing written by me 
stating that there was a problem that was communicated to me. Why 
this is not a part of the complaint, I have no idea. Maybe he thought 
it was a fair deduction if there were problems. I did not determine 
which files were part of the complaint. So I can tell you, if you're 
asking me, no, I did not say this was an okay adjustment.” 


Yet complainant’s file on invoice number 6058, offered in evidence at the 


hearing, contains a change order signed by Helen Shepard. The change order 
states, in part: "No inspection decay in Oranges $5.00 return." 

Complainant asserted that it was not notified by CHR of any problems 
to any of the transactions which are the subject of the complaint. Hele 
Shepard testified as follows in her deposition testimony: 


Q ... --are you saying that you were not advised of any problems 
when these loads arrived? 

A On particular files? Yes, that is the problem. I was not advised 
of any problems. I thought that was understood. That’s why we are 
here. 

Q So a load would come in. An inspection was taken. [T]he 
inspection results and the report show that the fruit did not grade USS. 
Number One, and it’s your testimony that no one from C.H. Robinson 
told you that that had happened? 

A Correct. 


“SHelen Shepard Deposition, Vol. |. pp. 71-73. 
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Q You thought that all of your fruit arrived in perfect condition until 
you got settlement checks. Is that your testimony? 

A Correct. I had no reason to believe on some of these files; not 
every one, and as a -- you just gave us a synopsis of what happened on 
a large number of these files that are before us today. They were 
received in and I was not notified by C.H. Robinson or any other party 
that there were any problems with the fruit. Henceforth, when we got 
the check, that was our first notification that something went wrong, 
and that is when I got on the phone and that’s when I started asking 
questions. 

Q And in these daily phone calls that you had with C.H. Robinson’s 
employees, no one ever said you had a problem with any fruit that was 
delivered. They notified you by mailing you a check; is that right? 

A Correct.” 


While Helen Shepard’s testimony above indicates that the alleged failure to 
report problems did not apply to “every one" of the files, John Shepard’s 
testimony at the hearing indicates that when the payment check that touched 
off his complaint came in there were no indications in complainant’s files that 
there were any problems with any of the transactions: 


And then finally, if memory serves me, it was sometime in mid to 
late January a check for $125,000 worth of invoices was -- for about 
$25,000. 

I then called Dave and told him this wouldn’t work. I needed -- 
I needed the information. | didn’t have inspections. I didn’t have 
accounts of sales. I didn’t have anything in the file that would justify 
this type of deductions and that we weren’t going to go along with it. 


Q_ What did Mr. Burros tell you? 

A He told me he’d get the information. 

Q_ Did you -- when you got that check in January, how many loads 
did that cover? 

A_ I would be guessing somewhere eight, ten, twelve. 


“Helen Shepard Deposition, Vol. 2. pp. 11-12. 
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Q All right. And did you go back through the files relating to those 
loads to see if you could determine why the payments were less than 
the invoices in full? 

A Yes. 

Q_ And when you went through did you find any documentation either 
generated from your end or generated from C.H. Robinson or Havana 
which indicated that there was a problem? 

Tis ac? 


However, John Shepard’s memory was apparently quite faulty in this 
allegation of lack of notice of problems. As to the five Havana transactions 
paid on January 23, 1989, complainant’s attachment to its own August 2, 1999, 
letter to this Department indicates that as to three of the transactions 
complainant had received faxed inspections within three to four days of 
shipment. As to the nine Havana transactions paid on February 13, 1989, 
such attachment indicates that complainant had received four faxed 
inspections within five to ten days following shipment. As to the eight 
transactions (one Havana, seven Kornblum) paid on February 27, 1989, such 
attachment indicates that complainant had received three faxed inspections 
three to five days after shipment.* As to the eleven transactions (nine 
Kornblum, two to unknown parties) paid on March 31, 1989, such attachment 
indicates that complainant had received five faxed inspections within two to 
five days following shipment. Thus we can see that whatever group payment 
John Shepard may have had in mind as setting off his complaint, 
complainant’s own evidence shows that there were prompt notices in 
complainant’s files concerning some of the transactions of the group. CHR, 
of course, alleges prompt notice as to all files which arrived showing trouble. 

The last matter for discussion, preliminary to a consideration of the 
transactions individually, is the meaning to be ascribed to certain handwritten 


“Hearing Transcript, Vol. I, pp. 27-8. 


“SOne of the transactions, Newbern’s invoice 6670, as to which it was noted: "BILLED OPEN 
- NO INSPECTION - NO ACCT SALES," was not included in the 44 transactions which were 
made the subject of the complaint, nor was it included in complainant’s exhibit 8, which is 
supposed to be a compilation of those files which were the subject of the original complaint (72 
in number) but not included in the 44 files which are the subject of the formal complaint. This 
invoice is shown in complainant’s attachment to the August 2, 1989 letter (as well as in the 
attachment to the original complaint) to have been paid in full on March 31, 1989. 
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notations made on Newbern’s file copies of its invoices. These notations 
(many of which were admitted by Helen Shepard to have been made by 
Donna Shields, Newbern’s billing clerk or bookkeeper), in many cases seem 
to amount to an admission that an adjustment agreement was entered into by 
complainant with respondents. The notations, as might be expected, are not 
all identical, and are not all made in the same hand. However, they can, for 
the most part, be assigned to categories. All of the invoices contain a notation 
that the invoice has been paid on a certain date, by a certain check number, 
in a certain reduced amount. These "paid" notations frequently are 
accompanied by illegible initials which were identified by Helen Shepard as 
the initials of "Donna Shields," and sometimes of "Marie." All of the invoices 
have, under the total column, an entry of the amount of the reduction 
bracketed by these symbols: < >; or preceded by a minus sign. In addition 
all of the invoices show an additional amount deducted as brokerage. The 
reductions, when added to the amounts paid, equal the amounts shown on the 
original invoices. Almost all of the invoices also showed, written in hand, 
what John and Helen Shepard testified was a bookkeeping code next to the 
reduction and brokerage entries..” In addition to the information already 


mentioned as being on every invoice, the following notations also appear on 


categories of invoices. First, are those invoices which have the notation "Less 
due to Rot & Decay" or "Less, Rot & Decay" next to the bracketed amount 
of the deduction. There are five of these invoices (files 1, 3, 5, 6, and 9), and 
they are all dated as paid on January 23, 1989. Second, are those invoices 
which have the notation "OK [or perhaps ’Per’] HMS, " usually (in all but two 
instances) accompanied by the same illegible initials mentioned above as 
ascribed by Helen Shepard to Donna Shields. This notation is accompanied 
most often by the word "Decay," and less frequently by some other indication 
of the cause of the deduction, such as "Skin breakdown & decay," "5% decay," 
"oil spots," or, in one case, "Less" followed by a listing of several categories of 
fruit with a different and lower price assigned to each category. There are 


“John Shepard stated that this code had the following meaning: 


... The bookkeeping system that we use is skin breakdown, decay or quality 
problems. We get assigned the account number 50410. A market change, we 
get assigned by number 50402. And brokerage is the account number 40454 
for accounting purposes only. It has nothing to do with the acceptance of the 
adjustment or any recognition it has anything to do with acceptance of 
adjustment. It is strictly an accounting procedure. 
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eight of these invoices (files 2, 4, 8, 10, 11, 12, 13, and 14), and they are all 
dated as paid on February 13, 1989. Third, are those invoices which have the 
notation "OK per HMS decay." There are seven of these invoices (files 17, 
18, 19, 21, 22, 23, and 24), and they are all dated as paid on February 2/, 
1989. Forth, is one invoice (file 7), dated as paid on January 20, 1989, which 
has the notation "Less: due to Rot & Decay OK pér HMS." Fifth is one 
invoice (file 16), dated as paid on March 13, 1989, which has the notation "OK 
HMS Decay Less" followed by a listing of categories of citrus with reduced 
prices for two of the categories and (apparently) whitened out prices for two 
additional categories, but with lines drawn to two entries of reduction amounts 
in the total column. Sixth, are all the remaining invoices, all of which were 
paid on March 31, 1989, or later, and none of which have any reference to 
“OK HMS" or any variant thereof. These later invoices can themselves be 
broken down into the following categories: First, are the nine invoices (files 
15, 20, 25, 26, 27, 28, 29, 30, and 31) paid on March 31, 1989. These merely 
show the accounting code "50410" next to the reduction amount, except that 
two (files 29 and 30) also have the word “adjustment” next to a separate entry 
of the reduction amount. Second, are the four invoices (files 36, 37, 38, and 
39) paid on April 13, 1989. These show the accounting code "50410" next to 
the reduction amount, and in three instances (files 37, 38, and 39) also the 
word "Decay." Third, are the seven invoices (files 33, 34, 35, 40, 42, 43, and 
44) paid on May 10, 1989. These show the word "adjustment" next to the 
reduction amounts, and no accounting codec. Forth, is one invoice (file 32) 
paid on May 12, 1989. This invoice shows the accounting code 50410 next to 
the reduction amount, and the word "Less" with a listing of three categories 
of citrus with a lower price stated than that originally invoiced. Last, is one 
invoice (file 31) paid June 5, 1989. This invoice shows only the accounting 
code 50410 next to the reduction amount. 

We note that the form of the various notations is very similar depending 
of the date of payment. This is a strong indication that the notations were 
made on the date that payment was received. Helen Shepard indicated that 
this is when the notations were made: 


Q_ Did Donna or Maria ever ask you for authorization for a price 
reduction when a check was received from C.H. Robinson ox any other 
customer? 

A I don’t understand the question. 
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re all Q Where there was no notation in the file and a check came in 
e the where it was paying less than the amount of the invoice, would Donna 
2s 11, discuss that with you or Maria? 

ry 21, A Yes, yes. They would bring that to my attention, yes. 

which Q And would you ever give them authorization to accept the check 
S one as full payment? 

"OK A No. 

luced sie 

T two Q_ ... there appears to be a notation on there that says okay HMS 
ounts or something like that? 

were Uh-huh. 

ce to What does that notation mean? 

es be It means she talked to me. 

(files About what? 

erely About the check that came in. 

t that And you okayed it? 

entry No. It’s just her way of saying she talked to me. I don’t know why 
, and she writes okay. It’s kind of her way of saying -- you know, if you look 
ext to back on a lot of these, she was instructed just if anything came in out 


o the of the ordinary to -- to tell me about it. 

, and Q_ So she told you about it? 

o the A Right. 

e 32) Q_ And she wrote okay and you’re saying you didn’t approve it? 
>xt to 


Ores 
S one 
nting *The reference is to change orders, or to notations that were substitutions for change orders. 
Helen Shepard testified that change orders were, in part, for the purpose of confirmation to 
: Donna Shields that a payment with a deduction was in conformity with what was expected. 
nding Q I’m showing you a document from Newbern file 11-6095, one of the files from that 
were season which is not part of the Complaint. 
1 that A This is a change order. 
Q_ Allright. And is that a form that you keep in blank in pads in the sales office? 
A We have it in pad form in the sales office. 
Q_ All right. And if you get a call indicating that there’s a problem, you would 
routinely fill that out? 
A Yes, sir. 
Q_ And what is the purpose of your doing that? 
A Basically so when Donna receives payment she -- if there’s a problem or a change 
she knows that I’m aware of it, and what is supposed to happen. 
And if something happens that’s different than what’s in my change order, she 
notifies me. It’s also so I can remember that. (Hearing Transcript, Vol.1, pp. 118-19.) 
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A That’s not what that okay means. It’s not what -- going for. It’s - 
- it’s Donna’s way of covering herself. 

Q_ And if you take a look a Page 170 -- 

A Uh-huh. 

Q_ Page 170, do you have that? 

A Uh-huh, yes. 

Q_ That appears to say okay, HMS decay? 

A Uh-huh. 

Q_ And again, your testimony is that you didn’t approve that? 

A It’s not so much that it’s -- I don’t know how to explain it. That’s 
her way of saying that I’ve -- that she’s told me about it.” 


It is perhaps significant that none of the files which were paid on March 31, 
1989, or after, show the notation "Per HMS" or some variant thereof. This is 
in keeping with the testimony of Helen Shepard that the notations were likely 
made by clerical personnel (usually Donna Shields), after consultation with 
Helen Shepard, at the time when payment came in, and also with the fact that 
John Shepard seems to have taken over supervision of the payment problems 
on March 31, 1998. 

Respondent CHR has noted the failure of complainant to offer the 
testimony of either Maria or Donna Shields, the only two persons who could 
testify as to what they meant by the notations which they placed upon the 
invoices. We agree that the abscnce of such testimony must be taken into 
consideration by us as the trier of the facts, and such absence, in our opinion, 
adds to the evidence tending to show that Helen Shepard did enter into 
agreements for price changes on many of the loads. 

The burden of proving that adjustment agreements were entered into by 
Dave Barros or Hadley Smith and Helen Shepard rests upon respondents.” 
Dave Barros testified that such adjustments took place between him and 
Helen Shepard, either at the time that a problem was reported to her, or 
later, after completion of sales by the receiver, pursuant to an agreement that 


*'Hearing Transcript, Vol. 1, pp. 151-54. 


*Regency Packing Co., Inc. v. The Auster Company, Inc., 42 Agric. Dec. 2042 (1983); La 
Casita Farms, Inc. v. Johnson City Produce Co., 34 Agric. Dec. 506 (1975); F: H. Hogue Prod. Co. 
v. Singer’s Sons, 33 Agric. Dec. 451 (1974). 
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he shipment would be handled on a price after sale basis. Hadley Smith 
gave similar testimony: 


Q_ Let’s say that a load of oranges was priced at $6 and it did not 

grade U.S. 1, and you and Helen would have some conversation? 

A That day. 

Q Then you would have some conversation with either Kornblum or 

Havana, whichever it related to, they would give you what they were 

selling it for and you would quote that to Helen, based on all that 

information -- 

A At that moment in time did we come up with a new price and 

were they reinvoiced? No, | don’t recall implying that in any 

| conversation but -- 

This ° MR. SANDSTROM: When you say "at that moment," what do you 

likely mean? 

awa THE WITNESS: That day, ’'m assuming -- here’s what I’m hearing 

ct that what you’re saying is that during the day of the inspection that the fruit 

blems comes in, we tell Helen the fruit came in and didn’t make grade. Helen 

said, "What are they selling it for?" I spoke to Sammy, Al, whoever. They 

or the said, "here’s a $6 box of oranges, we’re getting $4.25 for it, $5," whatever. 

could QI don’t want to limit your reference to that one day. I’m talkin 

on the , ee - . 

; about the continuum of that transaction. 

—_ Was there ever a new point where a new price was struck? 

ae A Sure, I’m getting to that, if you let me finish. Then that day -- in 
some cases, and usually it wasn’t with citrus or things of that nature, 

basically something would come in and it didn’t make grade. A 

receiver would say, "Can I get an allowance of 50 cents a box or 

whatever the stuff is in grade, I basically have it all sold, my customers 

are asking for some type of an allowance that day. 

As far as what you’re asking me, generally after something was 
sold, meaning the entire product was moved, everything was sold, 
Kornblum or Havana Potatoes then would tally up what their sales 
were, remove their charges and came back to us with a price. 

At that point, we went to Helen with a price. If she had no dispute 
with that, then at that point in time it would be reinvoiced. 


rch 31, 


nto by 
ents.” 
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“See quotation from the testimony of Dave Barros pp. 1804-07, supra. 
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Q If I understand you correctly, then you’re saying initially the 
receiver would give you indication what we’re selling for? 


Yes. adjust 
You would pass that along to Helen? March 
Sure. of pay 


At some point later in time, a few days or a week later? 
Sometimes longer. 


ODPrPOPrPO YS 





After the product was sold, the receiver would tell you what the Th 
average approximate sale price was and they would deduct from that to des 
their cost associated with the transaction and tell you we want to pay Term: 
X dollars for that load or that product? accou 
A Right. where 
Q You would pass that along to Helen and Helen could either declir 
approve or disapprove of that new price? refert 
A Basically, yes. woulc 
Q_ Were there ever occasions where she disapproved of that price? betwe 
A None of this happened in a vacuum, and I recall Helen being agree 
unhappy with some of the settlement. I recall her being happy with failec 
some of the settlements. I recall Al, Harold, Sammy, them being impo 
happy with what she was willing to do for them. These were all on a fatiu 
case-by-case basis. I don’t recall the specifics of each case. This was M 
an ongoing business relationship for the entire time I was at C. H. 1? | 
Robinson between these people. a to 

inspé 
Dave Barros testified that inspections were faxed to complainant | 4 4! 
immediately after receipt from the receiver. He also affirmed that 
confirmations of adjustments and broker’s memorandums were mailed to | ___ 
complainant. However, there is, in the case of individual files, a lack of a 
evidence establishing that documents affirming adjustments were sent to 
complainant in a timely fashion. The absence, in the parties files, of ‘a 
documents issued by complainant confirming adjustments is not significant, | j,. , 
Lang 
“Hadley Smith Deposition, pp. 42-45. : 
trans 
“Dave Barros Deposition, Vol 1., p. 19. 
6 
“Dave Barros Deposition, Vol. 1, pp. 77-78, and 83. See also Transcript of Hearing, Vol. in th 
2, p. 446. When Hadley Smith took over the transactions the issuance of confirmations of Tepe 


adjustment ceased, and the issuance of other confirmatory documentation became infrequent. 
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because, as indicated earlier, it was not complainant’s practice to issue such 
documents. One factor that we deem significant for determining whether 
adjustments were agreed to by complainant will apply to files paid before 
March 31, 1989, but not to files paid on or after that date. This is the posting 
of payments, and the notation thereof on copies of complainant’s invoice, in 
an amount less than the original invoice without any documented objection by 
complainant. 

The terminology used by Helen Shepard, Dave Barros, and Hadley Smith 
to describe agreements entered into following the original agreements varied. 
Terms such as "full protection," "price after sale," and “handle for Newbern’s 
account” were all stated by these parties to mean the same thing.’ Except 
where a dollar amount change was agreed to at once (usually for market 
decline), the intent of the partics was clearly to cffectuate what is correctly 
referred to as a price after sale agreement. It was intended that the receiver 
would resell the produce and that an agrecment on the price would be made 
between the parties after such sales were complete. This entailed no 
agreement by the receivers to render an accounting, although if the parties 
failed to agree on a price, the ability to render an accounting might be very 
important to the receiver’s ability to prove a reasonable price following such 
failure.** 

We turn now to a consideration of the individual transactions. Transaction 
[findings 5 and 6] represents a sale to Havana on November 14, 1988, for 
a total of $8,565.50. CHR’s file does not contain a copy of a federal 
inspection, and Newbern’s file copy of the inspection does not indicate receipt 
at any time close to the time of arrival.” CHR’s file contains a broker’s 


1? 


"See note 32. 


*See Ronnie Carmack v. Delbert E. Selvidge, 51 Agric. Dec. 892 (1992); Eustis Fruit Company, 
Inc. v. The Auster Company, Inc., 51 Agric. Dec. 865 (1992); and Bonanza Farms, Inc v. Tom 
Lange Company, Inc., and/or Wm. Rosenstein & Sons Co., 51 Agric. Dec. 839 (1992). 


*The parties submitted a five volume joint cxhibit, numbering 2,360 pages. References to 
transaction numbers herein are to the designations of such joint exhibit. 


Most of CHR’s files do contain copies of inspections. ‘The presence of inspection reports 
in the files of CHR and of Newbern, with accompanying evidence of timely forwarding of such 
reports to Newbern, is mainly of importance to the question of prompt notice of breach, and this 
question does not arise if there is sufficient proof of an agreed adjustment in price. 
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memorandum of sale dated November 10, 1988, and an invoice to Havana of 
the same date, both showing the sale of different product at different prices 
than shown in finding 4, but for a total of only $.50 less. Newbern’s invoice 
of November 14, 1988, however, is identical in content to a corrected invoice 
sent by CHR to Havana, dated 11/15/88. CHR’s file contains a corrected 
invoice to Havana, dated "01/12," showing reduced prices in the total amount 
of $3,597.00. CHR’s file also contains a confirmation of adjustment dated "11- 
16" which states: "Attn: Helen As per our conversation you have authorized 
Havana full protection against loss due to condition on arrival." This 
confirmation is signed by Dave Barros, and does not appear in complainant’s 
file. Complainant’s file does, however, contain a copy of a Newbern invoice 
showing $3,435.00 paid on January 23, 1989, with a deduction of $4,918.50 
("Less - due to Rot & Decay) and a deduction of $162.00 for brokerage. We 
conclude that Helen Shepard agreed on November 16, 1988, to the load being 
handled on the equivalent of a price after sale basis, and subsequently 
accepted modified prices, less brokerage charges, in the amount paid by CHR. 
Transaction 2 [findings 7 and 8] represents a sale to Havana on November 
21, 1988, for a total of $8,262.00. CHR’s file on this transaction shows a 
broker’s memorandum of sale with a different manifest, dated 11/18/88. 
CHR issued a corrected accommodation invoice on January 31, 1989, showing 
prices reduced to $4.00 per carton, and an amount due of $4,320.00. A 
confirmation of adjustment, dated "1/30," states: "Attn: Helen As we 
discussed Sammy gave me avgs on this load today. He has been authorized 
to pay $4.00 F.O.B.". The confirmation is signed by Dave Barros. This 
confirmation appears in complainant’s files, but is in a form which was likely 
derived from respondent CHR at a much later time than the issuance date. 
Complainant’s file copy of its invoice shows the amount of $4,158.00 paid on 
2/13/89, and the designation "5% decay" beside the first category of citrus on 
the invoice, and the designation "oil spots" beside the remaining categories of 
citrus. In addition the invoice has "OK HMS" with accompanying initials 
written on its face. A deduction of $3,942.00, with the accounting code 50410 
beside it, and a deduction of $162.00 for brokerage also are written on the 
face of the invoice. We conclude that complainant agreed to the reduced 
payment, and that it is due no remaining amount as to transaction 2. 
Transaction 3 [findings 9 and 10] represents a sale to Havana on November - 
21, 1988, for a total of $7,587.00. CHR’s file on this transaction has a broker’s 
memorandum of sale showing the same information with the same date. 
CHR issued an accommodation invoice on December 30, 1989, showing prices 
reduced to $5.00 per carton for the oranges and to $1.25 for the tangerines, 
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aid an amount due of $4,842.50. A confirmation of adjustment in CHR’s 
files, dated "11/23," states: "Attn: Helen As per our conversation this load has 
considerable trouble. Havana has been authorized to sell this product for you 
due to condition on arrival." The confirmation is signed by Dave Barros. 
Also in CHR’s files is a note under CHR’s letterhead which states as follows: 


Attn: Helen Newbern 

Re: 30025 Settlement 

As per our telephone conversation Havana is paying as follows 
1 ctns 64sz Hamlins 5.00 F.O.B. 

190 ctns 210sz Tangerines 1.25 F.O.B. 

Thanks, 

Dave 


6l 


The file contains a copy of a fax transaction report” attached to this note 


purporting to show that it was faxed on December 23, 1988. The confirmation 
of adjustment and the note quoted above appear in complainant’s files, but in 
aform which was likely derived from respondent CHR at a much later time 
than the issuance date. Complainant’s file copy of its invoice shows the 


amount of $4,675.85 paid on 1/23/89. In addition the invoice has "Less: Rot 
& Decay" written on its face beside deduction of $3,942.00, and a deduction 
of $166.65 for brokerage. We conclude that complainant agreed to the 
reduced payment, and that it is due no remaining amount as to this 
transaction. 

Transaction 4 [findings 10 and 11] represents a sale to Havana of citrus 
shipped on November 28, 1988, for a total of $7,173.00. Newbern’s invoice 
and CHR’s broker’s memorandum of sale are both dated November 30, and 
show essentially the same information. CHR also issued an accommodation 
invoice on November 28, 1989, showing the same items and prices. CHR’s 
file shows a confirmation of adjustment, signed by Dave Barros, sent 
December 1, 1988, which reads in reievant part as follows: 


Attn: Helen 


*'These are slips of NCR paper recording the transmission of a fax. They typically show the 
date and time of transmission, the number of pages transmitted, and the parties from whom and 
to whom transmitted. It was testified by Dave Barros that it was CHR’s practice to attach these 
reports to the document faxed before placing both in its file. Hearing Transcript, Vol. II, pp. 
462-66. 





1826 PERISHABLE AGRICULTURAL COMMODITIES ACT 


As per our telephone conversation Havana has been authorized to sell 
1050 ctns of hamlins due to condition on arrival. 
U.S.D.A. Attached. 


In addition CHR’s file contains a note to Helen from Dave showing Havana’s 
returns as a reduced price per carton of $3.00 for the size 100’s, $4.00 for the 
size 80’s, and $5.00 for the size 64’s, with a copy of a January 27, 1989, fax 
transmission report attached. The file also contains a corrected 
accommodation invoice from CHR to Havana, dated January 31, showing the 
same reduced prices with a total amount due of $4,324.00. Newbern’s file 
shows a Newbern invoice with the same reduced amounts written beside the 
original prices, and a tabulation of the categories of oranges under the 
heading "Less" showing the amounts deducted for each size, with a total 
deduction of $2,849.00, plus $157.50 for brokerage. The invoice notes that 
$4,166.50 was paid on "2-13-89," and has written on its face "Per HMS decay" 
with the initials of Donna Shields. We conclude that complainant agreed to 
the reduced payment, and that it is due no remaining amount as to this 
transaction. 

Transaction 5 [findings 13 and 14] represents a sale to Havana of citrus 
shipped on December 3, 1988, for a total of $13,338.00. CHR’s file contains 
a confirmation of adjustment dated December 6, 1988, which states, in part, 
as follows: "Attn Helen As per our telephone conversation Havana has been 
authorized full protection on the 650 ctns of tangerines and 234 ctns of 
Hamlins due to condition on arrival. U.S.D.A. Inspection Previously Faxed." 
Dave Barros and John Shepard both testified that it was CHR’s practice to 
send confirmations of adjustment by mail. Complainant’s file contained a 
copy of complainant’s invoice with a handwritten notation showing this 
transaction paid on 1-23-89 in the amount of $5,834.40. In addition the 
invoice showed the following added by hand: 


Less: due to Rot & Decay <7,371.00> 
Brok <__132.60> 
5,834.40 
There is no credible evidence in the record of any prompt objection to this 
payment, and we conclude that the payment was accepted by complainant 
pursuant to the "full protection,” or price after sale, agreement. 


“See Dave Barros Deposition, Vol. I, pp. 82-83., and Hearing Transcript, Vol. I, pp. 53-54. 
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Transaction 6 [findings 15 and 16] represents a sale to Havana of citrus 
shipped on December 5, 1988, for a total of $7,995.00. CHR’s file contains 
aconfirmation of adjustment dated December 23, 1988, which states, in part, 
as follows: 


"Attn Helen 

As per our conversation Havana has been duthorized to pay the 
following F.O.B. prices 

Navel oranges 3.00/ctn 

Hamlin oranges 5.00/ctn 

Red Grapefruit 1.25/ctn 


At the top of the federal inspection report, faxed to complainant by CHR on 
December 9, 1988, Helen Shepard wrote: "Open, Price after sale." The actual 
payment amount, $3,203.45, made on January 23, 1989, does not coincide with 
the amount stated in the December 23, confirmation agreement. Even when 
brokerage of $162.30 is deducted, the payment should have been $4,033.45, 
which means that there was an underpayment of $830.00. We conclude that 
the sum of $830.00 remains due from respondent Havana to complainant.® 


Transaction 7 [findings 17 and 18] represents a sale to Havana of citrus 
shipped on December 6, 1988, for a total of $16,400. At the top of the federal 
inspection report, faxed to complainant by CHR on December 9, 1988, Helen 
Shepard wrote: "Open, Price after sale." CHR’s file contains a broker’s 
memorandum of sale, apparently back-dated to December 6, 1988,” the date 


“When the lesser payment was made. such payment was noted on the face of complainant’s 
invoice, along with a notation of the amount of the deduction, beside which were written the 
words: "Less: due to Rot & Decay." We believe this evidenced an intent to accept the amount 
paid as the payment pursuant to the price after sale agreement, and no consideration was 
necessary to make this acceptance binding. (See UCC § 2-209(1)). However, Helen Shepard, no 
doubt, accepted the payment under the mistaken belief that it accorded with the agreement 
reflected by the confirmation of adjustment. This mistake voids the second modification. See 
Nalbandian Farms, Inc. v. McDonnell & Blankfard, 46 Agric. Dec. 674 (1987). 


“CHR’s file "jacket" (the outside of the file, pre-printed for the recording of data about 
transactions) shows the citrus sold at the prices listed on complainant’s December 8, 1988, 
invoice. The price after sale agreement must have been made after the arrival of the citrus, and 
after the poor results shown by the federal inspection done on December 9. Therefore the 
broker’s memorandum must have been back-dated to December 6. However, the fact that Helen 

(continued...) 
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of shipment, which states that the citrus is sold on a price after sale basis, 
Complainant’s file copy of its invoice shows the amount of $5,335.00 paid on 
"1-20-89." The invoice also has the hand written notation: "Less: due to decay’ 
next to an indication of a $10,900.00 deduction. Underneath this are the 
words: "OK per HMS 1/20/89," The deduction of $165.00 for brokerage is 
also stated, with a similar notation: "per HMS 1-20-89.". We conclude that 
complainant consented to the deductions, and that no amount remains due on 
this transaction. 

Transaction 8 [findings 19 and 20] represents a sale to Havana of citrus 
shipped on December 8, 1988, for a total of $16,400.00 CHR’s file contains 
a broker’s memorandum of sale dated "12/13/88" showing the same prices as 
complainant’s original invoice. The files contain no confirmation of 
adjustment, nor do they contain a corrected broker’s memorandum of sale 
showing an adjustment of prices. A report of a federal inspection, done on 
December 12, 1988, and showing substantial problems in 400 of the 1,100 
cartons of size 120 and 150 tangerines, was faxed to complainant on 
December 13, 1988. CHR’s file does contain accommodation invoices to 
Havana, the first dated "12/28/88" showing 1,000 cartons of fruit sold for $7.00 
per carton, and the second, a corrected accommodation invoice dated "01/12," 
showing the same amount of [ruit sold for $5.00 per carton, or a total of 
$5,000.° Complainant’s file copy of its invoice contains a notation of 
payment in the amount of $4,850.00 on February 13, 1989, and the notation 
of a deduction in the amount of $11,400.00 with the accounting code "50410" 
beside the deduction, and also a deduction for brokerage in the amount of 
$150.00. Also written on the face of the invoice is the notation "OK HMS'" 
with Donna Shields’ initials, followed by the word "Decay." We conclude that 
complainant consented to the deductions, and that no amount remains due on 
this transaction. 

Transaction 9 [findings 21 and 22] represents a sale to Havana of citrus 
shipped on December 16, 1988, for a total of $15,229.00. CHR’s file contains 


*(...continued) 
Shepard wrote "open, price after sale" on the faxed copy of the inspection received on December 
9, is in accord with the broker’s memorandum, and shows that the back-dating must have been 
inadvertent. 


*There is no reason to believe that complainant was sent copies of these invoices, or of 
similar invoices that are mentioned in reference to other transactions, and we assume that it did 
not receive such (except, in some cases, at a much later date). 
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basis, | abroker’s memorandum of sale dated "12/15/88" showing somewhat different 
aid on | prices and quantities from complainant’s original invoice.” The files contain 
decay’ | n0 confirmation of adjustment, nor do they contain a corrected broker’s 





memorandum of sale showing an adjustment of prices. A report of a federal 
inspection, done on December 18, 1988, and showing substantial problems in 
the citrus, was faxed to complainant on December 20, 1988. CHR’s file does 
contain an accommodation invoice to Havana dated "12/30/88" showing the 
same quantities as complainant’s original invoice, but with price deductions 
resulting in a stated amount duc of $5,551.00. The file copy of complainant’s 
invoice shows a payment of $5,390.95 on January 23, 1989, and a deduction of 
$9,678.00 with the notation beside it: "Less. Rot & Decay," and also a 
deduction of $160.05 for brokerage. We conclude that complainant consented 
to the deductions, and that no amount remains due on this transaction. 
Transaction 10 [findings 23 and 241] represents a sale to Havana of citrus 
shipped on December 17, 1988, for a total of $9,268.00. CHR’s file contains 
a copy of a confirmation of adjustment, dated December 22, 1988, which 
states, in relevant part, as follows: 
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Attn: Helen 
As per our telephone conversation Havana has been to pay 6.00 on 108 
ctns of 80 size navels due to Market protection. 

He has also been authorized to sell 450 tangerines for your account 







ation 
)410" due to condition on arrival. 
nt of U.S.D.A. Attached. 






[Ms" 


that This is in keeping with the federal inspection, dated December 22, 1988, which 


showed that the tangerines arrived with a total of 11 percent condition defects, 











ie On 
including 7 percent decay, and that the remainder of the fruit graded U.S. No. 
itrus 1 on arrival. The file copy of complainant’s invoice shows a payment on 
‘ains February 13, 1989, of $4,478.65. Also shown on such invoice is the payment 
of $9.00 per carton for the tangerines, $2.00 per carton for the 108 cartons of 
Navels, and $2.25 per carton for the 162 cartons of Red Grapefruit. The 
invoice has the notation "OK decay per HMS." However, the acceptance of 
mber the $2.00 per carton for the Navels, and $2.25 for the Red Grapefruit must 
been have been a mistake on the part of Helen Shepard, since such amounts were 







yr of 
t did 





There is evidence in the record that manifests were often changed by complainant at the 
last minute. See discussion at pp. 1788-89, supra. 
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not in conformity with the confirmation of adjustment, nor are they supported 
by the federal inspection.” We conclude that Havana should have paid $6.00 
per carton for the Navels, or an additional $432.00, and $4.50 for the Red 
Grapefruit, or an additional $364.50, and that such sums remain due from 
respondent Havana to complainant. 

Transaction 11 [findings 25 and 26] represents a sale to Havana of citrus 
shipped on December 19, 1988, for a total of $13,300.00. CHR’s file contains 
a copy of a confirmation of adjustment which reads as follows, in relevant 
part: 


Attn: Helen 
As per our telephone conversation Sammy has been authorized to pay 
$3.50 F.O.B. on 500 tangerines due to poor quality on arrival. 


This is in keeping with the federal inspection, dated December 23, 1988, which 
showed that the tangerines arrived with a total of 7 percent condition defects, 
including 4 percent decay, and that the remainder of the fruit graded U.S. No. 
1 on arrival. The file copy of complainant’s invoice shows a payment on 
February 13, 1989, of $5,792.50. Also shown on such invoice is the notation 
“Per HMS Skin Breakdown & decay" with an arrow pointing to the deduction 
of $5,450.00. This is a smaller deduction than the $6,250.00 deduction called 
for in the confirmation of adjustment. In addition there is noted on the 
invoice a deduction for market decline in the amount of $1,900.00, and a 
deduction of 157.50 for brokerage. Although the confirmation of adjustment 
does not say anything about market decline, the explicit designation of a 
deduction for such decline on the invoice indicates to us that Helen Shepard 
agreed to the deduction. We conclude that complainant consented to the 
deductions, and that no amount remains due on this transaction. 
Transaction 12 [findings 27 and 28] represents a sale to Havana, on 
December 21, 1988, of 432 cartons of Kandee Temple oranges for a total of 
$4,12.00. Complainant’s invoice to CHR includes an additional 300 cartons 
of Riverking oranges and 54 cartons of Riverking navel oranges. However, 
CHR’s broker’s memorandum of sale, a copy of which was sent to 
complainant on December 21, 1988, shows that the oranges and navels were 
sold to Clifton Fruit & Produce, Inc. in Brooklyn, New York. In addition, 
CHR’s accommodation invoice to Havana shows that it was billed for the 


"See note 63. 
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Temples as being shipped from complainant, and was also billed for 162 
artons of Dancy tangerines sold and shipped by Dundee Citrus Growers & 
Assn., of Dundee, Florida. The transportation bills bear out that the load 
ontained the temples, tangerines and oranges. A federal inspection at 
destination covered the 432 cartons of temples, and also the 162 cartons of 
langerines. Complainant complained that the tangerines were included on the 
inspection, and asserted that Havana submitted produce for inspection other 
than what was on the original load. Apparently complainant failed to note 
that the tangerines were included on the load for Havana, but came from a 
different shipper. However, payment in less than the invoice amount, as to 
the temples, was made by Havana, apparently on the basis of a market price 
change.® This is what is indicated on the face of complainant’s invoice, 
along with the notation "OK HMS." We conclude that the payment in the 
total amount of $5,231.10 [including $3,240.00 for the temples] was accepted 
by complainant in accord with an agreement for an allowance for market 
change, and that nothing further is duc to complainant on this transaction. 

Transaction 13 [findings 29 and 30] represents a sale to Havana, on 
December 21, 1988, for a total of $7,594.00. The original manifest, as 
reflected by the broker’s memorandum of sale was somewhat different from 
that which was shipped. However, a corrected accommodation invoice, dated 
January 12, shows the same fruit as shown on complainant’s invoice, but at 
reduced prices of $3.00 per carton for everything except the 8 cartons of 
tangerines, which were billed at $7.50 per carton. Complainant’s file contains 
acopy of a federal inspection faxed to complainant by CHR on December 29, 
1988, showing a failure of the fruit to make good delivery. Complainant’s file 
copy of its invoice shows a payment received on February 13, 1989, in the 
amount of $3,114.00, which is the same amount as invoiced by CHR in the 
corrected accommodation invoice, less brokerage in the amount of $162.00. 
Complainant’s invoice also shows the notation "OK HMS" with the initials of 
Donna Shields and the additional word "Decay." We conclude that 
complainant consented to the deductions, and that no amount remains due on 
this transaction. 

Transaction 14 [findings 31 and 32] represents a sale to Havana, on 
December 21, 1988, for a total of $10,346.00. Complainant’s file contains a 
copy of a federal inspection faxed to complainant from CHR on December 


Helen Shepard testified that allowances for market change were allowed as a matter of 
course. 
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29, 1989, showing 1 percent skin breakdown and 12 percent decay, 
Complainant’s file copy of its invoice shows a payment received on February 
13, 1989, in the amount of $1,998.00, which is the same amount as invoiced by 
CHR in a corrected accommodation invoice on January 12, less brokerage in 
the amount of $162.00. Complainant’s invoice also shows the notation "OK 
HMS" with the initials of Donna Shields and the additional word "Decay." We 
conclude that complainant consented to the deductions, and that no amount 
remains due on this transaction. 

Transaction 15 [findings 33 and 34] represent a sale to CHR on December 
28, 1988, of a load of citrus kaving a total invoice price of $5,452.50. 
Respondent CHR maintains that it acted as a broker in this transaction just 
as it did in all of the others, and that documentation issued by it indicating a 
sale was issued by mistake. However, while one of the documents issued by 
CHR consists of a purchase order issued to complainant for $.15 less per 
carton than the prices indicated on complainant’s invoice, and thus might be 
thought to fit with a brokerage transaction in which CHR expected only to 
make $.15 per carton, other documentation shows that CHR was billing its 
customers for amounts substantially above the prices shown on its purchase 
order and complainant’s invoice. We conclude, therefore, that this load was 
sold to CHR by complainant. 

This load is one of those which was not paid until March 31, 1989, and 
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does not show the notations on complainant’s invoice indicating a settlement pticial 
was reached after arrival. There is nothing in respondent CHR’s file that 
indicates that any prompt notice was given to complainant of any adjustment |—— 
agreement. CHR paid complainant $1,960.89 on March 31, 1989, which was "Se 
$3,491.61 less than the original invoice price of $5,452.50. Since CHR | Produce 
accepted the citrus in this load it became liable to complainant for the full |“ (1% 
purchase price thereof less any damages proven by respondent CHR. S 
As indicated earlier” f.0.b. sales of perishables entail a precisely defined ‘ er 
warranty. The suitable shipping condition provisions of the Regulations (7 decay 2 
C.F.R. § 46.43(j)) which require delivery to contract destination "without — | decay... 
abnormal deterioration", or what is clsewhere called "good delivery" (7 C.F.R. Lettuce 
§ 46.44), are based upon case law predating the adoption of the — | Merefc 
Regulations.” Under the rule it is not enough that a commodity sold f.0.b., onl 
been p 
grade | 


supra. 
See footnote 19. P 
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JS. No. 1, actually be U.S. No. 1 at time of shipment. It must also be in 
uch a condition at the time of shipment that it will make good delivery at 
wntract destination. It is , of course, possible for a commodity that grades 
JS. No. 1 at time of shipment, and is shipped under normal transportation 
grvice and conditions, to fail to make good delivery at destination due to age 
w other inherent defects which were not present, or were not present in 
ufficient degree to be cognizable by the federal inspector, at shipping point. 
Conversely, since the inherently perishable nature of commodities subject to 
he Act dictates that a commodity cannot remain forever in the same 
wndition, the application of the good delivery concept requires that we allow 
ora "normal" amount of deterioration. This means that it is entirely possible 
fr a commodity sold f.o.b. under a U.S. grade description to fail, at 
destination, to meet the published tolerances of that grade, and thus fail to 
yade at destination, and nevertheless make good delivery.” This is true 
because under the f.o.b. terms the grade description applies only at shipping 
point, and the applicable warranty is only that the commodity thus sold will 
rach contract destination without abnormal deterioration, not that it will 
meet the grade description at destination.” If the latter result is desired 
then the parties should effect a delivered sale rather than an f.o.b. sale. For 
al commodities other than lettuce (for which specific good delivery standards 
have been promulgated) what is "normal" or abnormal deterioration is 
judicially determined.” 


"See Pinnacle Produce, Lid. v. Produce Products, Inc., 46 Agric. Dec. 1155 (1987); G & S$ 
Produce v. Morris Produce. 31 Agric. Dec. 1167 (1972); Lake Fruit Co. v. Jackson, 18 Agric. Dec. 
140 (1959); and Haines Assn. v. Robinson & Gentile, 10 Agric. Dec. 968 (1951). 


?As an illustration, the United States Standards for Grades of Lettuce (7 C.F.R. § 51.2510 
et seq.) allow lettuce to grade U.S. No. | with | percent decay at shipping point or 3 percent 
decay at destination. The good delivery standards, however, allow an additional "2 percent 
decay...in excess of the destination tolerances provided...in the U.S. Standards for Grades of 
Lettuce." Thus lettuce sold as U.S. No. |. f.0.b., could have 4 percent decay at destination and 
therefore fail to grade U.S. No. 1. but nevertheless make good delivery since the amount of 
decay would not exceed the total of 5 percent allowed by the good delivery standards. Of 
course, in the case of other commodities for which specific good delivery standards have not 
been promulgated, the concept of good delivery allows a similar expansion of any destination 
grade tolerances under the judicial determination of good delivery. See cases cited at note 71, 


supra. 


See Harvest Fresh Produce Inc. v. Clark-Ehre Produce Co.. 39 Agric. Dec. 703 (1980). 










1834 PERISHABLE AGRICULTURAL COMMODITIES ACT 





























The United States Standards for Grades of Florida Oranges and } they ha 
Tangelos™ contain published tolerances for fruit examined en route or at | accepte 
destination.” This table is composed in terms of number of defective fruit } accoun' 
allowed in various numbers of 50 count samples. However, the percentages ] accoun 
generally allowed are approximately 3 percent for decay, 5 percent for very | to the 
serious damage other than decay, and 10 percent for total defects other than | the sale 
very serious damage and decay. For good delivery, on a coast to coast ] availab 
shipment, we would allow 5 percent for decay, 8 percent for very serious | compu 
damage other than decay, and 15 percent for total defects other than very | defects 
serious damage and decay. A similar table for tangerines” shows similar } damag 
tolerances, but with slightly lower tolerances for decay, resulting in a lower Th 


allowance of approximately 4 percent for decay to make good delivery on a 
coast to coast shipment. 

The record as to transaction 15 contains a federal inspection which shows 
that 229 cartons of oranges and 300 cartons of tangerines were inspected at 
the place of business of Kornblum, Inc. on December 30, 1988. This is within 
an acceptable time after shipment. Temperatures were shown as 42 to 43 
degrees, which is within normal range. The oranges were stated to have an 
average of 16 percent damage by skin breakdown and 1 percent decay, and 
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the tangerines were stated to have an average of 4 percent damage by skin Ti 
breakdown and 6 percent decay. Both commodities failed to make good | Dece 
delivery. confi 
The measure of damages for breach of warranty is the difference at the | in rel 
time and place of acceptance between the value of the goods accepted and the 
value they would have had if thcy had been as warranted, unless special A 
circumstances show proximate damages of a different amount.” Since A 
neither party submitted market reports as to any of the commodities involved 7 
in this proceeding we will use the delivered cost of the fruit (the f.o.b. l 
purchase price plus cost of freight) as the value the goods would have had if 
™7 C.F.R. § 51.1140 et seq. = 
78 
See Table II at 7 C.F.R. § 51.1152. 
7 
**See United States Standards for Grades of Florida Tangerines, 7 C.F.R. § 51.1810 et seq., 1537 






and Table II at § 51.1818. 


"UCC § 2 - 714(2) 
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they had been as warranted.” The best indication of the value of the goods 
accepted is the gross proceeds of a prompt and proper resale as shown by an 
accounting.” However, in no case did Havana or Kornblum render a true 
accounting based upon actual sales, because they did not assign lot numbers 
to the produce. The accountings submitted were later attempts to ascertain 
the sale figures based on brand names, times of arrival, and quantities of fruit 
available for sale. This is too inexact to be acceptable for use by us in 
computing damages. We will therefore use the percentage of condition 
defects shown by the federal inspection as the best basis available for assessing 
damages.” 

The record shows that the freight cost on this load was $1.50 per carton, 
resulting in a total delivered cost for the oranges of $1,796.00, and for the 
tangerines of $4,450.00. The 17 percent condition defects applicable to the 
oranges results in damages of $305.32, and the 10 percent condition defects 
applicable to the tangerines results in damages of $445.00. These amounts 
deducted from the f.o.b. price for the load of$5,452.50 leaves $4,702.18 as the 
amount which respondent Havana should have paid complainant. Since 
respondent CHR only paid $1,960.89, this leaves $2,741.29 still due and owing 
from this respondent to complainant. 


Transaction 16 [findings 35 and 36] represents a sale to Havana, on 
December 30, 1988, for a total of $10,776.00. Respondent’s file contains a 
confirmation of adjustment sent January 4, 1989, to complainant, which states, 
in relevant part, as follows: 


Attn: Helen 

As per our telephone conversation Havana has been authorized to sell 
768 ctns of temples for your account due to condition on arrival. 
U.S.D.A. Previously faxed. 


See Rogelio C. Sardina v. Caamano Bros. Inc., 42 Agric. Dec. 1275 at 1278-79 (1983). 


See R. F. Taplett Fruit & Cold Storage Co. v. Chinook Marketing Co. et al., 39 Agric. Dec. 
1537 (1980). 


See South Florida Growers Association, Inc. v. Country Fresh Growers and Distributors, Inc., 
52 Agric. Dec. 684 (1993). 
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The complainant’s file copy of its invoice shows that, due to market change," Pe 
the 26 cartons of size 150 tangerines were reduced in price from $14.00 to | ° os 
$12.00, and the 180 cartons of size 120 tangerines were reduced from $16.00 | © 
to $14.00. The invoice notes payment on March 13, 1989, in the amount of san 
$5,650.00. In addition there is the notation: a 
"Less: fees 
decay 378 ctns Temples 100’s @ si 
OK HMS i 80's @ se 
amc 
The initials under "OK HMS" are illegible, and it is evident that something has ol 
been whitened out beside both the "@" signs. However, an arrow is drawn an 
from the "@" signs to a deduction in the amount of $4,542.00. This amount 
deducted from the invoice price, along with the amounts deducted for market eS 
change, and $162.00 for brokcrage, Icaves $5,650.00, or the amount paid 
through CHR to complainant. We conclude that complainant consented to 
the deductions, and that no amount remains duc on this transaction. ot 
Transaction 17 [findings 37 and 38] represents a sale to Havana, on a 
January 6, 1988, for a total of $8,536.50. Respondent’s file contains a ae 
confirmation of adjustment sent January 17, 1989, to complainant, which i 
states, in relevant part, as follows: CE 
Attn: Helen vo 
As per our conversation the buyer has been authorized to pay $1.00 fil 
F.O.B. on temple oranges due to condition on arrival 77 
U.S.D.A. attached. 2. 
The federal inspection showed that the Temple oranges had an average of 9 . 
percent skin breakdown, and 9 percent decay. Complainant’s file invoice 
shows payment for the load on February 27, 1989, in the total amount of 
$4,013.00. The invoice also shows a deduction in the amount of $4,358.50 with S 
the notation beside it: "OK per HMS 2-27-89 [illegible initials] decay." The 
amount paid exceeds by a small amount the amount which is indicated as due o 
by the confirmation of adjustment. We conclude that complainant consented - 
to the deductions, and that no amount remains due on this transaction. 
cc 
CC 
*'The new prices are penciled in with the notation beside them: "[illegible] change HMS" with ; 






illegible initials. 
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Transaction 18 [findings 39 and 40] represents a sale to Kornblum of citrus 
shipped on January 6, 1989, for a total of $9,301.00. The files contain no 
confirmation of adjustment, nor do they contain a corrected broker’s 
memorandum of sale showing an adjustment of prices. CHR’s file does 
contain a copy of a federal inspection which it received from Kornblum on 
January 9, 1989, showing 5 percent decay in the tangerines and 8 percent 
decay in the temples. CHR’s file also contains a corrected accommodation 
invoice to Kornblum dated "01/31" showing the same quantities as 
complainant’s original invoice, but with price deductions resulting in a stated 
amount due of $2,960.63. The file copy of complainant’s invoice shows a 
payment of $2,801.63 on February 27, 1989, and a deduction of $6,340.37 with 
the notation beside it: "OK per HMS 2-27-89 [illegible initials] decay," and 
also a deduction of $159.00 for brokerage. We conclude that complainant 
consented to the deductions, and that no amount remains due on this 
transaction. 

Transaction 19 [findings 41 and 42] represents a sale to Kornblum of 
oranges shipped on January 6, 1989, for a total of $7,052.00. The files contain 
no confirmation of adjustment, nor do they contain a corrected. broker’s 
memorandum of sale showing an adjustment of prices. CHR’s file does 
contain a copy of a federal inspection which it received from Kornblum on 
January 9, 1989, showing 12 percent skin breakdown and 3 percent decay.” 
CHR’s file also contain a corrected accommodation invoice to Kornblum 
dated "01/31" showing the same quantilics as complainant’s original invoice, 
but with price deductions resulting in a stated amount due of $3,127.26. The 
file copy of complainant’s invoice shows a payment of $2,965.26 on February 
27, 1989, and a deduction of $3,924.74 with the notation beside it: "OK HMS 
2-27-89 [illegible initials] decay,” and also a deduction of $162.00 for 
brokerage. We conclude that complainant consented to the deductions, and 
that no amount remains duc on this transaction. 

Transaction 20 [findings 43 and 44] represents a sale to Kornblum of white 
grapefruit shipped on January 9, 1989, for a total of $6,117.50. The original 
invoice sent by complainant shows substantially different quantities of white 
grapefruit for a lower total price. However, complainant’s file contains a copy 


®This inspection shows that the fruit would not grade U.S. No. | at destination (the f.o.b. 
contract did not require that it do so), but would make good delivery under the suitable shipping 
condition warranty. However. the condition of the fruit, especially in view of all parties very 
evident ignorance of the requirements of the warranty, shows sufficient problems to support a 
good faith agreement for a contract modification. 
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of a broker’s memorandum or sale issued by CHR showing changes penciled 
in which reflect the quantities and prices shown in finding 43, and there is a 
received date stamp generated by complainant on the face of this document 
showing that complainant received it on January 18, 1989. We have concluded 
therefore that the amounts shipped are as stated in our findings.” The files 
contain no confirmation of adjustment, but CHR’s file does contain a broker’s 
memorandum of sale showing substantially lower prices. This memorandum 
of sale shows the same date as the original memorandum, namely January 10, 
1989. Complainant’s file contains a copy of this memorandum which is 
date stamped as received March 17, 1989. CHR’s file also contains an 
accommodation invoice directed to Kornblum, corrected on "03/27," showing 
the same reduced prices as the broker’s memorandum mentioned earlier, and 
totaling $2,809.56. The file copy of complainant’s invoice shows a payment 
received on March 31, 1989, in the amount of $2,647.56, and a deduction in 
the amount of $2,648.44, plus a deduction of $162.00 for brokerage. The 
accounting code 50410 appears next to the deduction amount, but there is no 
indication on the face of the invoice of Helen Shepard’s approval. However, 
there was no written objection in the record on complainant’s part to the 
prices shown in the memorandum which it received on March 17, 1989, and 
the oral objection made on March 31, 1989, came some two weeks later. We 
conclude that complainant consented to the deductions, and that no amount 
remains due on this transaction. 

Transaction 21 [findings 45 and 46] represents a sale to Kornblum of navel 
oranges and tangerines shipped on January 13, 1989, for a total of $10,253.00. 
The files contain no confirmation of adjustment, nor do they contain a 
corrected broker’s memorandum of sale showing an adjustment of prices. 
There is a corrected accommodation invoice issued by CHR on January 31, 


*A copy of CHR’s memorandum. faxed to CHR on March 23, 1989, shows further changes 
in the quantities shipped. We have accorded no credence to this document due to its late date. 


“The later dates on corrected broker's memorandums of sale previously mentioned in this 
opinion always appear next to the typed in word "correction," beneath the imprinted blanks 
where the invoice date and shipping date appear. In most cases the original dates are not 
changed, although the date next to the word "correction" shows that the corrected invoice was 
issued at a later date. In this case there is no later date, and it seems likely that the invoice was 
not back-dated, but that it was simply normal practice to leave the date in the imprinted blanks 
the same, and that whoever made out the corrected invoice forgot to include the correct later 
date. 
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1989, to Kornblum showing reduced prices totaling $3,517.43. CHR’s file also 
contains a copy of a federal inspection which it received from Kornblum on 
January 17, 1989, showing 12 percent decay in the tangerines, and 16 percent 
skin breakdown and 2 percent decay in the navel oranges. The file copy of 
complainant’s invoice shows a payment of $3,362.03 on February 27, 1989, and 
a deduction of $6,734.57 with the notation beside it: "OK per HMS 2-27-89 
{illegible initials} decay," and also a deduction of $155.40 for brokerage. We 
conclude that complainant consented to the deductions, and that no amount 
remains due on this transaction. 

Transaction 22 [findings 47 and 48] represents the sale to Kornblum of 
navel oranges and tangerines shipped on January 18, 1989, for a total of 
$2,772.00. The files contain no confirmation of adjustment, nor do they 
contain a corrected broker’s memorandum of sale showing an adjustment of 
prices. CHR’s file contains a copy of a federal inspection which it received 
from Kornblum on January 23, 1989, showing 12 percent decay in the 
tangerines, and 7 percent decay in the navel oranges. The file copy of 
complainant’s invoice shows a payment of $1,302.48 on February 27, 1989, and 
a deduction of $1,420.92 with the noiation beside it: "OK per HMS 2-27-89 
{illegible initials] decay," and also a deduction of $48.60 for brokerage. We 
conclude that complainant consented to the deductions, and that no amount 
remains due on this transaction. 

Transaction 23 [findings 49 and 50] represents the sale to Kornblum of 
navel oranges and tangerines shipped on January 19, 1989, for a total of 
$9,600.50. The files contain no confirmation of adjustment, nor do they 
contain a corrected broker’s memorandum of sale showing an adjustment of 
prices. CHR’s file contains a copy of a federal inspection which it received 
from Kornblum on January 23, 1989, showing 12 percent decay in the 
tangerines, and 7 percent decay in the navel oranges. The file copy of 
complainant’s invoice shows a payment of $3,620.33 on February 27, 1989, and 
a deduction of $5,826.27 with the notation beside it: "OK per HMS 2-27-89 
{illegible initials] decay," and also a deduction of $153.90 for brokerage. We 
conclude that complainant consented to the deductions, and that no amount 
remains due on this transaction. 

Transaction 24 [findings 51 and 52] represents a sale to Kornblum of navel 
oranges and tangerines shipped on January 20, 1989, for a total of $8,498.50. 
The files contain no confirmation of adjustment, nor do they contain a 
corrected broker’s memorandum of sale showing an adjustment of prices. 
There is a corrected accommodation invoice issued by CHR on February 6, 
1989, to Kornblum showing reduced prices totaling $3,472.56. CHR’s file also 
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contains a copy of a federal inspection which it received from Kornblum and 
faxed to complainant on January 23, 1989, showing 10 percent decay in the 
tangerines and 6 percent decay in the navel oranges. The file copy of 
complainant’s invoice shows a payment of $3,317.91 on February 27, 1989, and 
a deduction of $5,025.94 with the notation beside it: "OK per HMS 2-27-99 
[illegible initials] Decay," and also a deduction of $154.65 for brokerage. We 
conclude that complainant consented to the deductions, and that no amount 
remains due on this transaction. 

- Transaction 25 [findings 53 and 54] represents the sale to Kornblum of 
white grapefruit shipped on January 23, 1989, for a total of $5,715.00. The 
files contain no confirmation of adjustment, but they do contain a corrected 
(not designated as such) broker’s memorandum of sale showing a substantia 
adjustment of prices to a total of $1,548.90. This memorandum shows only 
the original date. However, complainant’s file contains a copy which is dated 
received on March 3, 1989. CHR’s file contains a copy of a federal inspection 
which it received from Kornblum on January 26, 1989, with a copy of a fa 
transaction report attached indicating that it was sent to complainant on 
January 28, 1989. Complainant’s file also contains a copy of this inspection 
report indicating that it was reccived from CHR on January 28, 1989. The 
inspection shows 16 percent damage by skin breakdown and 2 percent decay. 
Complainant’s file copy of its invoice shows payment on March 31, 1989, in 
the amount of $1,386.90, and a deduction in the amount of $4,166.10, along 
with $162.00 deducted for brokerage. There is no notation on the face of the 
invoice that the payment was accepted by Helen Shepard. However, there is 
no written objection in the record on complainant’s part to the prices shown 
in the memorandum which it received on March 3, 1989, and the oral 
objection made on March 31, 1989, came some four weeks later. We 
conclude that complainant consented to the deductions, and that no amount 
remains due on this transaction. 

Transaction 26 [findings 55 and 56] represents a sale to Kornblum of navel 
oranges shipped on January 26, 1989, for a total of $4,731.00. The files 
contain no confirmation of adjustment, nor do they contain a corrected 
broker’s memorandum of sale showing an adjustment of prices. Kornblum’s 
file contains a corrected accommodation invoice dated "03/0" showing 4 
reduction of prices on each item, with a new total due of $1,963.99. The 
invoice has a notation on its face indicating payment on "3/7/89." There is an 
inspection report dated January 27, 1989, showing 6 percent decay in the 
oranges, with a fax transaction report attached showing that it was faxed to 
complainant on January 27, 1989. Complainant’s file copy of its invoice shows 
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a payment in the amount of $1,874.89 made on March 31, 1989. There is no 
notation on the face of the invoice that the payment was accepted by Helen 
Shepard. CHR has not proven by a preponderance of the evidence that the 
negotiation of a contract modification was concluded with complainant. We 
are precluded from making any award against Kornblum by reason of the 
bankruptcy. Complainant alleges, nevertheless, that it should be allowed to 
recover from respondent CHR because such respondent negotiated 
adjustments with Kornblum which complainant did not approve, and issued 
memorandums wrongly reflecting such adjustments. The usual brokerage 
relationship within the perishable industry is not that of a general agent acting 
on behalf of one principal. Rather a broker usually acts as a unique type of 
special agent without any blanket authority to bind either party. Such a 
broker is empowered to transfer messages back and forth between the parties, 
and is an agent of first one party and then the other for that limited 
purpose.® In this case the broker must also be characterized as a special 
agent of first one party and then the other. However, it is evident that 
complainant and respondents had only minimal contact with each other, and 
that in regard to only one or two transactions. The pattern was for the parties 
to communicate purely through the broker, and this pattern was laid down by 
the practice of numerous transactions. Under such circumstances complainant 
allowed CHR to be clothed with apparent authority to represent to 
respondents that complainant had agreed to modifications of the original 
contracts. Thus, complainant’s allegation that it should be allowed to recover 
from respondent CHR because such respondent negotiated adjustments with 
Kornblum which complainant did not approve states a cause of action against 
respondent CHR of which we can take cognizance. If CHR, by its exercise 
of its apparent authority, bound compiainant to a modification without actual 


See Kirk Produce v. Bruno Dispoto Co.. 40 Agric. Dec. 1371 (1981); J. Livacich Produce v. 
M-K Sons Produce Co., 37 Agric. Dec. 1798 (1978); Fowler Packing Co. v. United Fruit & Produce, 
37 Agric. Dec. 1915 (1978); and Gonzales Packing v. Price. 2S Agric. Dec. 390 (1966). 


“Of course, such an agent can bind both parties by the transference of messages, and can 
even bind a party that did not intend to be bound. This takes place when a party tells a broker 
to convey a message to the other party that it will agree to, for instance, a contract modification 
for $2.00 market protection, and the broker instead tells the other party that it may have full 
protection. Although the broker has exceeded its authority by conveying an incorrect message, 
such broker was clothed with apparent authority to convey the message, and thus binds the party 
who only offered $2.00 market protection to an agreement for full protection. 
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authority from complainant, then CHR is liable to complainant for the 
resulting damages. Such damages would be the difference between the 
original contract price and the modified price. However, complainant wil 
have to prove, by a preponderance of the evidence, that CHR not only 
negotiated the modification with Kornblum, but also failed to negotiate the 
modification with complainant, or at least failed to issue proper confirming 
memorandums as required by the regulations. In the case of this transaction 
complainant has met this burden. Respondent CHR clearly negotiated a 
modification with Kornblum as shown by the corrected accommodation 
invoice. Furthermore, CHR’s own files do not support the proposition that 
CHR negotiated the same modification with complainant. We conclude that 
respondent CHR is liable to complainant on this transaction for the difference 
between the original invoice price of $4,731.00 and the modification price 
negotiated with Kornblum, or $2,767.01. 

Transaction 27 [findings 57 and 58] represents the sale to Kornblum of 
oranges shipped on January 26, 1989, for a total of $7,451.00. The files 
contain no confirmation of adjustment, but they do contain a corrected (not 
designated as such) broker’s memorandum of sale showing a substantial 
adjustment of prices to a total of $3,848.06. This memorandum shows only 
the original date. However, complainant’s file contains a copy which is dated 
received on March 3, 1989. CHR’s file contains a copy of a federal inspection 
which it received from Kornblum on January 26, 1989. The inspection shows 
5 percent damage by skin breakdown and 6 percent decay. Complainant’s file 
Tcopy of its invoice shows payment on March 31, 1989, in the amount of 
$3,686.06, and a deduction in the amount of $3,602.94, along with $162.00 
deducted for brokerage. There is no notation on the face of the invoice that 
the payment was accepted by Helen Shepard. However, there is no written 
objection in the record on complainant’s part to the prices shown in the 
memorandum which it received on March 3, 1989, and the oral objection 
made on March 31, 1989, came some four wecks later. We conclude that 
complainant consented to the deductions, and that no amount remains due on 
this transaction. 

Transaction 28 [findings 59 and 60] represents the sale to Kornblum of 
grapefruit shipped on January 31, 1989, for a total of $5,202.00. The files 
contain no confirmation of adjustment, but they do contain a corrected (not 
designated as such) broker’s memorandum of sale showing a substantial 
adjustment of prices to a total of $1,839.26. This memorandum shows only 
the original date. However, complainant’s file contains a copy which is dated 
received on March 3, 1989. CHR’s file contains a copy of a federal inspection 
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which it received from Kornblum on February 2, 1989. The inspection shows 
15 percent damage by skin breakdown and 2 percent decay. Complainant’s 
file copy of its invoice shows payment on March 31, 1989, in the amount of 
$1,685.36, and a deduction in the amount of $3,362.74, along with $153.90 
deducted for brokerage. There is no notation on the face of the invoice that 
the payment was accepted by Helen Shepard. However, there is no written 
objection in the record on complainant’s part to the prices shown in the 
memorandum which it received on March 3, 1989, and the oral objection 
made on March 31, 1989, came some four weeks later. We conclude that 
complainant consented to the deductions, and that no amount remains due on 
this transaction. 

Transaction 29 [findings 61 and 62] represents the sale to Kornblum of 
oranges shipped on February 13, 1989, for a total of $7,286.50. The files 
contain no confirmation of adjustment, but they do contain two corrected (not 
designated as such) broker’s memoranda of sale showing substantial 
adjustments of prices, first, to a total of $2,968.14, and second to a total of 
2,087.94. These memoranda show only the original dates. However, 
complainant’s file contains copies which are dated received on March 3, and 
March 27, 1989, respectively. Complainant’s file contains a copy of a federal 
inspection which it received from CHR on February 17, 1989. The inspection 
shows 52 percent damage (including 39 percent serious damage) by skin 
breakdown and 1 percent decay. Complainant’s file copy of its invoice shows 
payment on March 31, 1989, in the amount of $1,911.60, and a deduction in 
the amount of $5,212.90, along with $162.00" deducted for brokerage. There 
is no notation on the face of the invoice that the payment was accepted by 
Helen Shepard. However, there is no written objection in the record on 
complainant’s part to the prices shown in the memorandum which it received 
on March 3, 1989, and the oral objection made on March 31, 1989, came 
some four weeks later. We conclude that complainant consented to these 
deductions. Although there is no written objection in the record on 
complainant’s part to the corrected broker’s memorandum of sale received 
March 27, 1989, this date is so close to the oral objection of March 31, that 
we find that there is insufficient proof in the record that complainant agreed 
to the modification of the original contract reflected by the March 27, 


“There is a notation stating that the brokerage amount should have been deducted on 
transaction 30, and that the brokerage deducted at that transaction should have been deducted 
here. 
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memorandum. We conclude that respondent CHR is liable to complainant 
on this transaction for the difference between the price of $2,968.14 reflected 
by the corrected broker’s memorandum of March 3, and the $2,087.94 price 
of March 27, or $880.20. 

Transaction 30 [findings 63 and 64] represents the sale to Kornblum of 
grapefruit shipped on February 9, 1989, for a total of $5,498.00. The files 
contain no confirmation of adjustment, but they do contain a corrected (not 
designated as such) broker’s memorandum of sale showing a substantial 
adjustment of prices to a total of $2,073.60. This memorandum shows only 
the original date. However, complainant’s file contains a copy which is dated 
received on March 3, 1989. CHR’s file contains a copy of a federal inspection 
which it received from Kornblum on February 15, 1989, and complainant’s file 
contains a copy of the inspection which shows that it was faxed from CHR to 
complainant on February 17, i989. The inspection shows 4 percent damage 
by skin breakdown and 5 percent decay. Complainant’s file copy of its invoice 
shows payment on March 31, 1989, in the amount of $1,934.04, and a 
deduction in the amount of $3,410.06, along with $153.90" deducted for 
brokerage. There is no notation on the face of the invoice that the payment 
was accepted by Helen Shepard. However, there is no written objection in the 
record on complainant’s part to the prices shown in the memorandum which 
it received on March 3, 1989, and the oral objection made on March 31, 1989, 
came some four weeks later. We conclude that complainant consented to the 
deductions, and that no amount remains due on this transaction. 

Transaction 31 [findings 65 and 66] represents a sale to Kornblum of 
tangerines shipped on February 17, 1989, for a total of $8,779.00. The files 
contain no confirmation of adjustment, nor do they contain a corrected 
broker’s memorandum of sale showing an adjustment of prices. There is, in 
CHR’s file, a corrected accommodation invoice dated "03/20" showing a 
reduction of prices on each item, with a new total due of $4,286.27. However, 
there is nothing to show that complainant received a copy of this 
accommodation invoice in timely fashion. There is an inspection report dated 
February 21, 1989, showing 5 percent decay. Complainant’s file copy of its 
invoice shows a payment in the amount of $4,188.77 made on March 31, 1989. 
There is no notation on the face of the invoice that the payment was accepted 


“There is a notation stating that the brokerage amount should have been deducted on 
transaction 29, and that the brokerage deducted at that transaction should have been deducted 
here. 
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tyHelen Shepard. The same considerations that applied as to transaction 26 
ply here. Respondent CHR clearly negotiated a modification with 
Kornblum as shown by the corrected accommodation invoice. Furthermore, 
CHR’s own files do not support the proposition that CHR negotiated the 
ame modification with complainant. We conclude that respondent CHR is 
jable to complainant on this transaction for the difference between the 
wiginal invoice price of $8,799.00 and the $4,286.27 modification price 
negotiated with Kornblum, or $4,512.73. 

Transaction 32 [findings 67 and 68] represents a sale to Kornblum of 
anges and tangerines shipped on February 23, 1989, for a total of $10,859.00. 
The files contain no confirmation of adjustment, but complainant’s file does 
contain a corrected broker’s memorandym of sale showing an adjustment of 
prices on the tangerines to $10.00 per carton, or $8,785.00 for the load. This 
memorandum is shown as having been received by complainant on March 3, 
1989. The accommodation invoice to Kornblum, dated February 28, 1989, 
shows the same reduction of prices. There is an inspection report dated 
February 27, 1989, showing 17 percent damage by skin breakdown in the 
oranges, and 12 percent damage by skin breakdown in the tangerines plus 4 
percent decay. Complainant’s file copy of its invoice shows a payment in the 
amount of $8,623.00 made on May 12, 1989. There is no notation on the face 
of the invoice that the payment was accepted by Helen Shepard. However, 
there is no written objection in the record on complainant’s part to the prices 
shown in the memorandum which it received on March 3, 1989, and the oral 
objection made on March 31, 1989, came some four weeks later. We 
conclude that complainant consented to the deductions, and that no amount 
remains due on this transaction. 

Transaction 33 [findings 69 and 70] represents a sale to Kornblum of 
langerines shipped on March 3, 1989, for a total of $8,800.00. The files 
contain no confirmation of adjustment. They do contain a corrected broker’s 
memorandum of sale showing an adjustment of prices, but this memorandum 
has the original date of issuance, and complainant’s file copy shows that it was 
not received until April 27, 1989, after complainant filed its informal 
wmplaint. Complainant’s file copy of its invoice shows a payment in the 
amount of $6,484.00 made on May 10, 1989. There is no notation on the face 
ofthe invoice that the payment was accepted by Helen Shepard. The same 
tonsiderations that applied as to transaction 26 apply here. Respondent CHR 
dearly negotiated a modification with Kornblum as shown by the corrected 
accommodation invoice. Furthermore, CHR’s own files do not support the 
proposition that CHR negotiated the same modification with complainant. 
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We conclude that respondent CHR is liable to complainant on this transaction 
for the difference between the original invoice price of $8,800.00 and the 
$6,634.00 modification price negotiated with Kornblum, or $2,166.00. 

Transaction 34 [findings 71 and 72] represents the sale to Kornblum of 
grapefruit shipped on March 3, 1989, for a total of $4,644.00. The files 
contain no confirmation of adjustment, but they do contain a corrected (not 
designated as such) broker’s memorandum of sale showing a substantial 
adjustment of prices to a total of $2,429.46. This memorandum shows only 
the original date, and complainant’s file contains a copy which is dated 
received on April 27, 1989. CHR’s file contains a copy of a corrected 
accommodation invoice dated "03/20" showing $2,429.46 due. CHR’s file also 
contains a copy of a federal inspection which it received from Kornblum on 
March 6, 1989, and complainant’s file contains a copy of the inspection which 
shows that it was faxed from CHR to complainant on March 6, 1989. The 
inspection shows that the red lot had an average of 3 percent damage by skin 
breakdown and 7 percent decay, and the white lot had an average of 4 percent 
damage by skin breakdown and 6 percent decay. Complainant’s file copy of 
its invoice shows payment on May 10, 1989, in the amount of $2,267.46, and 
a deduction in the amount of $2,214.54, along with $162.00 deducted for 
brokerage. There is no notation on the face of the invoice that the payment 
was accepted by Helen Shepard. The same considerations that applied as to 
transaction 26 apply here. Respondent CHR clearly negotiated a modification 
with Kornblum as shown by the corrected accommodation invoice. 
Furthermore, the record docs not support the proposition that CHR 
negotiated the same modification with complainant. We conclude that 
respondent CHR is liable to complainant on this transaction for the difference 
between the original invoice price of $4,644.00 and the $2,429.46 modification 
price negotiated with Kornblum, or $2,214.54. 

Transaction 35 [findings 73 and 74] represents the sale to Kornblum of 
oranges and grapefruit shipped on March 14, 1989, for a total of $6,013.50. 
The files contain no confirmation of adjustment, but they do contain a 
corrected (not designated as such) broker’s memorandum of sale showing a 
substantial adjustment of prices to a total of $3,905.82. This memorandum 
shows only the original date, and complainant’s file contains a copy which is 
dated received on April 17, 1989. CHR’s file contains a copy of a corrected 
accommodation invoice to Kornblum, dated "04/11" showing prices reduced 
to $3,905.82, but there is no indication that complainant received a copy of 
this document. CHR’s file also contains a copy of a federal inspection which 
it received from Kornblum on March 17, 1989, and complainant’s file contains 
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a copy of the inspection which shows that it was faxed from CHR to 
complainant on March 17, 1989. The inspection shows that the orange lot had 
an average of 18 percent damage by skin breakdown and 1 percent decay, and 
the grapefruit lot had an average of 14 percent damage by skin breakdown 
and 2 percent decay. Complainant’s file copy of its invoice shows payment on 
May 10, 1989, in the amount of $3,743.82, and a deduction in the amount of 
$2,107.68, along with $162.00 deducted for brokerage. There is no notation 
on the face of the invoice that the payment was accepted by Helen Shepard. 
The same considerations that applied as to transaction 26 apply here. 
Respondent CHR clearly negotiated a modification with Kornblum as shown 
by the corrected accommodation invoice. Furthermore, the record does not 
support the proposition that CHR negotiated the same modification with 
complainant. We conclude that respondent CHR is liable to complainant on 
this transaction for the difference between the original invoice price of 
$6,013.50 and the $3,905.82 modification price negotiated with Kornblum, or 
$2,107.68. 

Transaction 36 [findings 75 and 76] represents a sale to Kornblum of 
oranges, grapefruit, and tangerines shipped on March 18, 1989, for a total of 
$9,216.50. The files contain no confirmation of adjustment, nor do they 
contain a corrected broker’s memorandum of sale showing an adjustment of 
prices. There is a corrected accommodation invoice dated "04/05" showing a 
reduction of prices on each item, with a new total due of $6,390.04, but there 
is no indication that complainant received a copy of this invoice. There is an 
inspection report dated March 21, 1989, showing 17 percent skin breakdown 
in the oranges, with 2 percent decay, 10 percent skin breakdown in the 
tangerines, with 3 percent decay, and 17 percent skin breakdown in the 
grapefruit, with 4 percent decay. Complainant’s file copy of its invoice shows 
a payment in the amount of $4,144.68 made on April 13, 1989. There is no 
notation on the face of the invoice that the payment was accepted by Helen 
Shepard. The same considerations that applied as to transaction 26 apply 
here. Respondent CHR clearly negotiated a modification with Kornblum as 
shown by the corrected accommodation invoice. Furthermore, the record 
does not support the proposition that CHR negotiated the same modification 
with complainant. We conclude that respondent CHR is liable to complainant 
on this transaction for the difference between the original invoice price of 
$9,216.50 and the $6,390.04 modification price negotiated with Kornblum, or 
$2,826.46. 

Transaction 37 [findings 77 and 78] represents a sale to Kornblum of 
oranges, grapefruit, and tangerines shipped on March 21, 1989, for a total of 
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$6,044.00. The files contain no confirmation of adjustment, nor do they 
contain a corrected broker’s memorandum of sale showing an adjustment of 
prices. There is a corrected accommodation invoice dated "03/30" showing a 
reduction of prices on each item, with a new total due of $3,946.19, but there 
is no indication that complainant received a copy of this invoice. There is an 
inspection report dated March 27, 1989, showing 22 percent skin breakdown 
in the oranges, with 2 percent decay, 4 percent skin breakdown in the 
tangerines, with 11 percent decay, and 12 percent skin breakdown in the 
grapefruit, with 6 percent decay. Complainant’s file copy of its invoice shows 
a payment in the amount of $3,786.74 made on April 13, 1989. There is no 
notation on the face of the invoice that the payment was accepted by Helen 
Shepard. The same considerations that applied as to transaction 26 apply 
here. Respondent CHR clearly negotiated a modification with Kornblum as 
shown by the corrected accommodation invoice. Furthermore, the record 
does not support the proposition that CHR negotiated the same modification 
with complainant. We conclude that respondent CHR is liable to complainant 
on this transaction for the difference between the original invoice price of 
$6,044.00 and the $3,946.19 modification price negotiated with Kornblum, or 
$2,097.81. 

Transaction 38 [findings 79 and 80] represents a sale to Kornblum of 
oranges, and tangerines shipped on March 22, 1989, for a total of $9,504.00. 
The files contain no confirmation of adjustment, nor do they contain a 
corrected broker’s memorandum of sale showing an adjustment of prices. 
There is a corrected accommodation invoice dated "03/30" showing a 
reduction of prices on each item, with a new total due of $6,793.05, but there 
is no indication that complainant received a copy of this invoice. There is an 
inspection report dated March 24, 1989, showing 16 percent skin breakdown 
in the oranges, with 2 percent decay, and 7 percent skin breakdown in the 
tangerines, with 5 percent decay. Complainant’s file copy of its invoice shows 
a payment in the amount of $6,650.25 made on April 13, 1989. There is no 
notation on the face of the invoice that the payment was accepted by Helen 
Shepard. The same considerations that applied as to transaction 26 apply 
here. Respondent CHR clearly negotiated a modification with Kornblum as 
shown by the corrected accommodation invoice. Furthermore, the record 
does not support the proposition that CHR negotiated the same modification 
with complainant. We conclude that respondent CHR is liable to complainant 
on this transaction for the difference between the original invoice price of 
$9,504.00 and the $6,793.05 modification price negotiated with Kornblum, or 
$2,710.95. 
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Transaction 39 [findings 81 and 82] represents a sale to Kornblum of 
grapefruit, and tangerines shipped on March 24, 1989, for a total of 
$10,330.00. The files contain no confirmation of adjustment, nor do they 
contain a corrected broker’s memorandum of sale showing an adjustment of 
prices. There is a corrected accommodation invoice dated "03/30" showing a 
reduction of prices on each item, with a new total due of $7,606.87, but there 
is no indication that complainant received a copy of this invoice. There is an 
inspection report dated March 27, 1989, showing 11 percent skin breakdown 
in the grapefruit, with 7 percent decay, and 6 percent skin breakdown in the 
tangerines, with 10 percent decay. Complainant's file copy of its invoice shows 
a payment in the amount of $7,452.02 made on April 13, 1989. There is no 
notation on the face of the invoice that the payment was accepted by Helen 
Shepard. The same considerations that applied as to transaction 26 apply 
here. Respondent CHR clearly negotiated a modification with Kornblum as 
shown by the corrected accommodation invoice. Furthermore, the record 
does not support the proposition that CHR negotiated the same modification 
with complainant. We conclude that respondent CHR is liable to complainant 
on this transaction for the difference betwecn the original invoice price of 
$10,330.00 and the $7,607.87 modification price negotiated with Kornblum, or 
$2,722.13. 

Transaction 40 [findings 83 and 84] represents a sale to Kornblum of 
grapefruit shipped on March 24, 1989, for a total of $6,443.00. The files 
contain no confirmation of adjustment, nor do they contain a corrected 
broker’s memorandum of sale showing an adjustment of prices. There is a 
corrected accommodation invoice dated "05/01" showing a reduction of prices 
on each item, with a new total due of $2,794.45, but there is no indication that 
complainant received a copy of this invoice. There is an inspection report 
dated March 28, 1989, showing 8 percent skin breakdown in the white 
grapefruit, with 5 percent decay, and 9 percent skin breakdown in the red 
grapefruit, with 6 percent decay. A fax transmission report is attached to this 
inspection showing that it was faxed to complainant on March 28, 1989. 
Complainant’s file copy of its invoice shows a payment in the amount of 
$2,627.50 made on May 10, 1989. There is no notation on the face of the 
invoice that the payment was accepted by Helen Shepard. The same 
considerations that applied as to transaction 26 apply here. Respondent CHR 
clearly negotiated a modification with Kornblum as shown by the corrected 
accommodation invoice. Furthermore, the record does not support the 
proposition that CHR negotiated the same modification with complainant. 
We conclude that respondent CHR is liable to complainant on this transaction 
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for the difference between the original invoice price of $6,443.00 and the 
$2,794.45 modification price negotiated with Kornblum, or $3,648.55. 

Transaction 41 [findings 85 and 86] represents a sale to Kornblum of 
oranges shipped on March 27, 1989, for a total of $6,576.00. CHR’s files 
contain a "confirmation of adjustment" which is dated "5-19-89" but which only 
proposes adjusted prices. Such files also contain a corrected (not designated 
as such) broker’s memorandum of sale showing the same reduced prices, 
totalling $3,538.87. This memorandum shows only the original date, and 
complainant’s file contains a copy which is dated received on June 5, 1989, 
CHR’s file contains a copy of a corrected accommodation invoice to 
Kornblum, dated "05/31," for the reduced amount of $3,538.87. There is no 
reason to believe that complainant was sent a timely copy of this invoice. 
CHR’s file also contains a copy of a federal inspection which it received from 
Kornblum on March 30, 1989, and complainant’s file contains a copy of the 
inspection which shows that it was faxed from CHR to complainant on March 
31, 1989. The inspection shows that the oranges had an average of 16 percent 
damage by skin breakdown and 2 percent decay. Complainant’s file copy of 
its invoice shows payment on Junc 5, 1989, in the amount of $3,381.22. There 
is no notation on the face of the invoice that the payment was accepted by 
Helen Shepard. The same considerations that applied as to transaction 26 
apply here. Respondent CHR clearly negotiated a modification with 
Kornblum as shown by the corrected accommodation invoice. Furthermore, 
the record does not support the proposition that CHR negotiated the same 
modification with complainant. We conclude that respondent CHR is liable 
to complainant on this transaction for the difference between the original 
invoice price of $6,576.00 and the $3,538.87 modification price negotiated with 
Kornblum, or $3,037.13. 

Transaction 42 [findings 87 and 88] represents a sale to Kornblum of 
oranges shipped on March 28, 1989, for a total of $6,480.00. The files contain 
no confirmation of adjustment, but they do contain a corrected (not 
designated as such) broker’s memorandum of sale showing a substantial 
adjustment of prices to a total of $3,980.89. This memorandum shows only 
the original date, but complainant’s file contains a copy which is dated 
received on May 8, 1989. CHR’s file contains a copy of a corrected 
accommodation invoice to Kornblum, dated "05/01," in the total amount of 
$3,980.89. There is no reason to believe that complainant received a timely 
copy of this document. CHR’s file also contains a copy of a federal inspection 
which it received from Kornblum on March 31, 1989, and complainant’s file 
contains a copy of the inspection which shows that it was faxed from CHR to 
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complainant on March 31, 1989. The inspection shows that the oranges had 
an average of 15 percent damage by skin breakdown and 2 percent decay. 
Complainant’s file copy of its invoice shows payment on May 10, 1989, in the 
amount of $3,818.89. There is no notation on the face of the invoice that the 
payment was accepted by Helen Shepard. The same considerations that 
applied as to transaction 26 apply here. Respondent CHR clearly negotiated 
a modification with Kornblum as shown by the corrected accommodation 
invoice. Furthermore, the record does not support the proposition that CHR 
negotiated the same modification with complainant. We conclude that 
respondent CHR is liable to complainant on this transaction for the difference 
between the original invoice price of $6,480.00 and the $3,980.89 modification 
price negotiated with Kornblum, or $2,499.11. 

Transaction 43 [findings 89 and 90] represents a sale to Kornblum of 
grapefruit shipped on March 29, 1989, for a total of $5,697.00. The files 
contain no confirmation of adjustment, but they do contain a corrected (not 
designated as such) broker’s memorandum of sale showing a substantial 
adjustment of prices to a total of $2,775.60. This memorandum shows only 
the original date, but complainant’s file contains a copy which is dated 
received on May 8, 1989. CHR’s file contains a copy of a corrected 
accommodation invoice to Kornblum, dated "05/01," showing prices reduced 
to $2,775.60. There is no indication in the record that this document was sent 
to complainant in a timely fashion. CHR’s file also contains a copy of a 
federal inspection which it received from Kornblum on March 31, 1989, and 
complainant’s file contains a copy of the inspection which shows that it was 
faxed from CHR to complainant on March 31, 1989. The inspection shows 
that the white grapefruit had an average of 2 percent damage by skin 
breakdown and 5 percent decay, and the red grapefruit had an average of 2 
percent damage by skin breakdown and 5 percent decay. Complainant’s file 
copy of its invoice shows payment on May 10, 1989, in the amount of 
$2,605.50. There is no notation on the face of the invoice that the payment 
was accepted by Helen Shepard. The same considerations that applied as to 
transaction 26 apply here. Respondent CHR clearly negotiated a modification 
with Kornblum as shown by the corrected accommodation invoice. 
Furthermore, the record does not support the proposition that CHR 
negotiated the same modification with complainant. We conclude that 
respondent CHR is liable to complainant on this transaction for the difference 
between the original invoice price of $5,697.00 and the $2,775.60 modification 
price negotiated with Kornblum, or $2,921.40. 
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Transaction 44 [findings 91 and 92] represents a sale to Kornblum of 
grapefruit shipped on March 31, 1989, for a total of $6,004.00. The files 
contain no confirmation of adjustment, but they do contain a corrected (not 
designated as such) broker’s memorandum of sale showing a substantial 
adjustment of prices to a total of $2,643.90. This memorandum shows only 
the original date, but complainant’s file contains a copy which is dated 
received on May 8, 1989. CHR’s file contains a copy of a corrected 
accommodation invoice to Kornblum, dated "05/01," showing reduced prices 
of $2,643.90. There is no indication in the record that this document was sent 
to complainant in a timely fashion. CHR’s file also contains a copy of a 
federal inspection which it received from Kornblum on April 5, 1989, and 
complainant’s file contains a copy of the inspection which shows that it was 
faxed from CHR to complainant on April 6, 1989. The inspection shows that 
the white grapefruit had an average of 13 percent damage by skin breakdown 
and 4 percent decay, and the red grapefruit had an average of 11 percent 
damage by skin breakdown and 5 percent decay. Complainant’s file copy of 
its invoice shows payment on May 10, 1989, in the amount of $2,481.90. 
There is no notation on the face of the invoice that the payment was accepted 
by Helen Shepard. The same considerations that applied as to transaction 26 
apply here. Respondent CHR clearly negotiated a modification with 
Kornblum as shown by the corrected accommodation invoice. Furthermore, 
the record does not support the proposition that CHR negotiated the same 
modification with complainant. We conclude that respondent CHR is liable 
te complainant on this transaction for the difference between the original 
invoice price of $6,004.00 and the $2,643.90 modification price negotiated with 
Kornblum, or $3,360.10. 

The amount which we have found due from respondent CHR to 
complainant is $43,213.09. This respondent’s failure to pay complainant such 
amount is a violation of section 2 of the Act for which reparation should be 
awarded from CHR to complainant. The amount which we have found due 
from respondent Havana to complainant is $1,626.50. This respondent's 
failure to pay complainant such amount is a violation of section 2 of the Act 
for which reparation should be awarded from Havana to complainant. 

One additional issue as to the merits of this case was raised by 
complainant. It is contended that respondent CHR had the duty to file trust 
notices as to the buyers and did not do so. The only possible pertinency of 
this issue to this proceeding concerns the Kornblum transactions. Section 5(c) 
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of the Act® provides for the imposition of a statutory trust on perishable 
commodities and the sales proceeds of such commodities for the benefit of 
unpaid suppliers. The Regulations, section 46.46(d)(2),” impose a duty on 
brokers to file timely trust notices with their customers and with the Secretary, 
and also provide: 


In the event an agent fails to perform the duty of protecting its 
principal’s rights to trust benefits, it may be held liable to the principal 
for damages. 


Thus complainant is correct in its assertion that CHR had a duty to file trust 
notices, and the record herein shows that CHR, in fact, did not file such 
notices. However, as with all claims for damages, such damages must be 
proven. However, as to all of the pertinent Kornblum transactions, we have 
held, either that there was a modification of the original contract in the 
amount that was in fact paid by Kornblum, or that respondent CHR was liable 
for the difference (less brokerage) between amounts actually paid by 
Kornblum prior to its bankruptcy, and: the agreed contract prices. 
Accordingly, complainant has shown no damages resulting from respondent 
CHR’s failure to file trust notices. 

Section 5(a) of the Act requires that we award to the person or persons 
injured by a violation of section 2 of the Act "the full amount of damages 
sustained in consequence of such violations." Such damages include 
interest.’ Since the Secretary is charged with the duty of awarding damages, 
he also has the duty, where appropriate, to award interest at a reasonable rate 
as a part of each reparation award.” We have determined that a reasonable 
rate is 10 percent per annum. 


©7 U.S.C. § 499e(c). 
7 C.F.R. § 46.46(d)(2). 


"1 & N Railroad Co. v. Sloss Sheffield Steel & Iron Co., 269 U.S. 217 (1925); L & N Railroad 
Co. v. Ohio Valley Tie Co., 242 U.S. 288 (1916). 


See Pearl Grange Fruit Exchange, Inc. v. Mark Bernstein Company, Inc., 29 Agric. Dec. 978 
(1970); John W. Scherer v. Manhattan Pickle Co., 29 Agric. Dec. 335 (1970); and W. D. Crockett 
v. Producers Marketing Association, Inc., 22 Agric. Dec. 66 (1963). 
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Section 7(a) of the Act” provides in relevant part that "the Secretary shall | that a 
order any commission merchant, dealer, or broker who is the losing party to 
pay the prevailing party, as reparation, reasonable fees and expenses incurred | Howe 
in connection with any [oral] hearing." We find that Respondents CHR and | deter! 
Havana are the prevailing parties, and that complainant is the losing party, | be S@ 
While this finding is clear in the case of respondent Havana, it requires some } both | 
explanation in the case of respondent CHR. rule s 

In Bill Offutt v. Berry™ we said that "[t}he prevailing party is the party in | in liti 
whose favor a judgment is entered even if the party does not recover its entire | Whet 
claim." However, an examination of that case discloses a lack of authority for | °ot¢ 
the statement. Two cases were cited. The first, Morriss v. First National Bank | 2m0t 
of Dallas, 45 F.2d 577 (Sth Cir. 1930), involved a Texas case which was | posit 
removed to federal court under diversity jurisdiction, and, on appeal, the | “aim 
assessment of costs was required in favor of one defendant against the other | CHF 
defendant instead of against the plaintiff who had received a monetary award | amo 
against the other defendant. The proposition is not stated anywhere in the | Part} 
decision. The second case is incorrectly cited, and could not be found. In | four 
Mountain Tomatoes, Inc. v. E. Patapanian & Son, Inc., 48 Agric. Dec. 707 | SP 
(1989), we cited the Bill Offutt case, and explained the rule quoted above by | SUCC 
stating that: J 


resp 
$17, 





. .. being the prevailing party merely gives the party the right to cross 


the threshold. It remains for the Secretary to determine what fees and rons 
expenses are reasonable.” | 
o of ‘ 
We then cited a federal civil rights case for the proposition that "... where | PFO 
the plaintiff achieved only limited success, the district court should award only | '5 
alle 
cou 
inte 
suc 
7 U.S.C. § 499g(a). 
suc 
“Bill Offutt v. Berry, 37 Agric. Dec. 1218 (1978). the 


wad. at 715. 
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that amount of fees that is reasonable in relation to the results achieved."”° 


However, any recovery in a civil rights case obviously represents a 
determination of victory in some degree for the claimant. The same cannot 
be said, in the same sense, for a partial recovery in a commercial case where 
both parties have competing monetary interests. We have reconsidered the 
rule stated in Bill Offutt, and can see no reason for a literal adherence thereto 
in litigation between private citizens with equal competing monetary interests. 
When daimages are claimed by one litigant against another, and both hotly 
contest the issues, the fact that a claimant prevails by only a fraction of the 
amount claimed is no reason, in and of itself, to accord such claimant the 
position of prevailing party just because a monetary judgment is entered in 
claimant’s favor.” In this case complainant will recover against respondent 
CHR in the amount of $43,213.09, or approximately one fourth of the total 
amount claimed. We find therclore that respondent CHR is the prevailing 
party as against complainant since it prevailed as to approximately three- 
fourths of the amount in issuc. However, the award of attorney fees in 
respondent CHR’s favor must take into consideration complainant’s partial 
success. 


In accordance with the applicable provisions of the Rules of Practice” 
respondent Havana filed a claim for fees and expenses in the total amount of 
$17,096.63. Complainant did not object to this claim, and we find that it is 


‘ 


reasonable. 

Respondent CHR filed a claim for fees and expenses in the total amount 
of $57,607.56. Complainant filed an objection to this claim based on the 
proposition that CHR, since it employed in-house counsel, was only entitled 
to such counsel’s computed hourly wage, based on his salary, multiplied by the 
allowable time which he spent on this matter. Complainant cited two cases, 


*Hensley v. Eckerhart, 461 U.S. 424 (1983). It is well known that in federal civil rights cases 
courts are liberal in determining that a claimant has prevailed. This is due to congressional 
intent that conditions be fostered favoring the bringing of such suits, and private citizens bringing 
such suits are viewed as "private attorneys general" for such purposes. 


"See M. Offutt Co., Inc. v. Caruso Produce, Inc.. 49 Agric. Dec. 596 (1990), where respondent 


successfully defended against $75,342.81 of complainant's $79,521.73 claim, and respondent was 
therefore found to be the prevailing party. 


%7 C.F.R. § 47.19(d). 
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Devine v. National Treasury Employees Union, 805 F.2d. 384 (Fed. Cir. 1986), 
and Harper v. Better Business Services, Inc., 961 F.2d 1561 (11th Cir. 1992), 
Devine involved the award of attorney fees to an employee union, and Harper 
to a party who employed the legal services agency affiliated with the United 
Auto Workers Union, and both cases found that attorney fees should be 
awarded on the basis of the hourly salary paid to attorneys employed by the 
unions, plus overhead. The court in Devine cited prior cases involving lawyers 
employed by unions and stated, in regard to a prior case involving the 
National Treasury Employees Union,” as follows: 


The court cited ABA Code of Professional Responsibility, Disciplinary 
Rule (DR) 2-103(D)(4)(a) for the maxim that prepaid legal services 
plans must be so “organized and operated that no profit is derived by 
it from the rendition of legal services by lawyers," and DR’s 3-102 and 
3-101(A) that attorneys may not split fees with laymen or lay 
organizations, or enable them to engage in the unauthorized practice 
of law. 





All of the cases which we have found which refuse to award market rate 
attorney fees for in-house arc based upon these ethical considerations. 
Disciplinary Rule 2-103(D)(4)(a) states, in relevant part, as follows: 





(D) A lawyer or his partner or associate or any other lawyer affiliated 
with him or his firm may be recommended, employed or paid by, or 
may cooperate with, one of the following offices or organizations that 
promote the use of his services . . . if there is no interference with the 
exercise of independent professional judgment in behalf of his client: 


(4) Any bona fide organization that recommends, furnishes or 
pays for legal services to its members or beneficiaries provided 
the following conditions are satisfied: 
(a) Such organization, including any affiliate, is so 
organized and operated that no profit is derived by it 
from the rendition of legal services by lawyers, and 
that, if the organization is organized for profit, the 


*National Treasury Employees Union v. Department of the Treasury, 656 F.2d 848 (D.C. Cir. 
1981). 
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legal services are not rendered by lawyers employed, 
directed, supervised or selected by it except where 
such organization bears ultimate liability of its 
member or beneficiary. 


This Disciplinary Rule falls under the general category of "Recommendation 
of Professional Employment," and clearly has no application to a defendant 
corporation which employs in-house counsel. 

Disciplinary Rule 3-101(A) states: 


A lawyer shall not aid a non-lawyer in the unauthorized practice of law. 
Disciplinary Rule 3-102 states in relevant part: 

Dividing Legal Fees with a Non-Lawyer. 

(A) A lawyer or law firm shall not share legal fees with a non-lawyer, 


except that’: 


These two rules fall under Canon 3 which states that: "A Lawyer Should Assist 
in Preventing the Unauthorized Practice of Law." The rules are also clearly 
related to Ethical Consideration 3-8 which states: 


Since a lawyer should not aid or encourage a layman to practice 
law, he should not practice law in association with a layman or 
otherwise share legal fees with a layman. This does not mean, 
however, that the pecuniary value of the interest of a deceased lawyer 
in his firm or practice may not be paid to his estate or specified 
persons such as his widow or heirs. In like manner, profit-sharing 
retirement plans of a lawyer or law firm which include non-lawyer 
office employees are not improper. These limited exceptions to the 
rule against sharing legal fecs with laymen are permissible since they 
do not aid or encourage laymen to practice law. 


When we thus focus on the reason behind these Disciplinary Rules it becomes 
clear that they can have no reasonable application to a corporate defendant 
which employs in-house counsel in its defense. Such a corporation will not be 
encouraged by the receipt of such fees to solicit other clients for its in-house 


The exceptions deal with such matters as payment of money into the estate of a lawyer, 
and are not relevant to the issues under discussion. 
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lawyers, since the corporation itself is the exclusive "client" of its in-house 
counsel. Furthermore, the corporation is not likely to itself be encouraged to 
be more litigious by the receipt of such fees because such fees are merely the 
market rate for legal services. As the Seventh Circuit said in Textor v. Board 
of Regents of Northern Illinois University, 711 F.2d 1387 (7th Cir. 1983): 


... for every hour in-house counsel spent on this case defendants lost 
an hour of legal services that could have been spent on other matters. 
The value to defendants of this lost time is, of course, the amount it 
would require to hire additional counsel to do the neglected work. 
Whether defendants actually hired additional counsel or went without 
legal advice on some matters is irrelevant as the value of the loss is the 
same. An award of rcasonable (attorney’s) fees will compensate 
defendants for this loss.""' 


We are charged by statute with the duty of awarding "reasonable fees and 
expenses incurred in connection with [the] hearing." It is clear that "courts 
have consistently interpreted ’reasonable’ fees as the prevailing market rate 
multiplied by the number of hours expended.""* We see no reason to 
depart from this standard in this case. However, we have often reduced fee 
claims that we deemed excessive.'® In this case respondent CHR’s counsel 
claimed a total of 351 hours. We consider this excessive, and will reduce the 
number of hours for which we will award fees by one-third to 234.“ This 


‘In Textor the court emphasized that the fees were being awarded as a sanction against 
opposing counsel, and stated that: 
As with fee awards entered against a party guilty of bad faith litigation, an award against 
counsel serves only incidentally to compensate the prevailing party for fees that should 
never have been incurred... . Thus. a prevailing party's decision as to how to engage 
counsel should have no bearing as to how to punish malfeasant counsel. 
While this may have been the overriding consideration, the court’s argument concerning the 
economic effect of the expenditure of litigation time by in-house counsel is nevertheless valid, 
and applicable to the case in issue. 


"Devine v. National Treasury Employees Union, supra, at 388. 


'’See, for example, Potato Sales, Inc. v. Perfection Produce. 38 Agric. Dec. 273 (1979), and 
Zoller Distributing v. Tom Lange Co.. 36 Agric. Dec. 428 (1977). 


‘This is approximately the same number of hours claimed by complainant. 
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umber of hours multiplied by the $150.00 hourly rate claimed by respondent 


CHR results in attorney fees of $35,100.00. Other expenses incurred by this 
respondent brings the total to $39,657.61. In view of complainant’s recovery 
of reparation in approximately one-fourth the amount claimed we will further 
reduce the amount of respondent CHR’s allowable fees and expenses by 25 
percent, resulting in a total allowable award of $29,743.20. 


Order 


Within 30 days from the date of this Order, respondent CHR shall pay to 
complainant, as reparation, $43,213.09, with interest thereon at the rate of 10 
percent per annum from April 1, 1989, until paid. 

Within 30 days from the date of this Order, respondent Havana shall pay 
to complainant, as reparation, $1,626.50, with interest thereon at the rate of 
10 percent per annum from January 1, 1989, until paid. 

Within 30 days from the date of this order, complainant shall pay to 
respondent Havana, as additional reparation for fees and expenses, $17,096.63, 
with interest thereon at the rate of 10 percent per annum from the date of 
this Order, until paid. 

Within 30 days from the date of this order, complainant shall pay to 
respondent CHR, as additional reparation for fees and expenses, $29,743.20, 
with interest thereon at the rate of 10 percent per annum from the date of 
this Order, until paid. 

Copies of this order shall be served upon the parties. 


BEMEL, INC. v. U.S. PRODUCE BROKERS, INC. 
PACA Docket No. R-94-194. 
Dismissal Order filed November 14, 1994. 


Statute of limitations. 


When a complainant files an informal complaint, that complaint tolls the statute of limitations 
so long as it is filed within nine months of the accrual of the cause of action. However, if the 
complainant files an informal complaint and then informs the Department that he or she wants 
to close the file or dismiss the complaint, the file will be closed and the Department will so 
notify the complainant. Once the complaint is dismissed, the statute of limitations is no longer 
tolled and the time to file a complaint will expire in nine months after the accrual of the cause 
of action. 
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Kimberly Hart, Presiding Officer. 

Complainant, Pro se. 

Respondent, Pro se. 

Dismissal Order issued by Donald A. Campbell, Judicial Officer. 


Dismissal Order 


In the above-captioned matter, complainant filed an informal complaint 
against respondent on July 16, 1993, for transactions occurring in September 
1992 through January 1993. On July 27, 1993, complainant contacted the 
Regional Office and requested that the informal complaint be dismissed due 
to settlement with respondent. Accordingly, the informal complaint was 
dismissed pursuant to complainant’s request. On September 15, 1993, 
complainant contacted the Regional Office to request that its file be reopened 
to allow the filing of a formal complaint against respondent. Complainant 
submitted a copy of the formal complaint on that same day. 

We have reviewed the file and it is our opinion that this complaint must 
be dismissed due to a statute of limitation problem. The Act requires that a 
complaint, either informal or formal, be filed within nine months of the 
accrual of the cause of action. 7 U.S.C. § 499f(a)). Complainant’s cause of 
action accrued in October 1992, which means that the nine month statute of 
limitations period was set to expire in July 1993. However, complainant filed 
its informal complaint on July 15, 1993, thereby tolling the statute of 
limitations period. 

Complainant then requested that its informal complaint be dismissed on 
July 27, 1993. Once complainant dismissed its complaint against respondent, 
the statute of limitations period was no longer tolled. The time to file a 
complaint was within nine months after the accrual of the cause of action and 
that time continued to run. When complainant contacted the Regional Office 
on September 15, 1993, requesting that it be allowed to file a formal 
complaint, the statute of limitations period had already expired. 
Consequentially, complainant should not have been allowed to reopen the 
proceedings to file its formal complaint. Therefore, the complaint filed herein 
must be dismissed as complainant’s statute of limitations period for filing has 
expired. 

Copies of this order to be served upon the parties. 
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_ C. H. ROBINSON COMPANY v. TRADEMARK PRODUCE, INC. 
PACA Docket No. R-93-25. 
Decision and Order filed July 28, 1994. 


Accord and Satisfaction-For Full Satisfaction to Occur, Clear Notice to Creditor is Required. 


A preprinted statement on the face of the check reading "Full and Final Payment" is not 


aint sufficient notice to creditor that amount tendered is in full satisfaction of disputed claim 
mber 
1 the Roberta Swartzendruber, Presiding Officer. 


| due Owen Gleason, Eden Prairie, MN. for Complainant. 
Michael J. Matsler, Newburgh. NY. for Respondent. 

Was Decision and Order issued by Donald A. Campbell, Judicial Officer. 
993, 
>ned Preliminary Statement 
nant 

This case was brought pursuant to the reparation provisions of the 
nust Perishable Agricultural Commodities Act, 1930, as amended (7 U.S.C. § 499a 
at a et seq.). A timely formal complaint was filed on July 31, 1992, in which 


the complainant seeks a reparation award in the amount of $6,516.00 in 
eof | connection with the sale and shipment of apples in interstate commerce. 
e of | A copy of the report of investigation prepared by the Department of 
iled Agriculture was served upon cach party. A copy of the formal complaint was 
of served upon respondent which filed an answer thereto, admitting the material 
allegations of the complaint but denying liability. Since the amount claimed 
On in the complaint does not exceed $15,000.00, the shortened method of 
ont, procedure provided in the Rules of Practice is applicable (7 C.F.R. § 47.20). 
ea Pursuant to this procedure, the verified pleadings of the parties are considered 
and a part of the evidence, as is the Department’s report of investigation. The 
ice parties were given the opportunity to file additional evidence in the form of 
nal verified statements, and an opportunity to file briefs. Complainant filed an 
ed. Answer and Reply to Respondent’s Offsets, an Opening Statement and a 
the Brief. Respondent filed a brief. 
in 
1as Findings of Fact 


1. Complainant, C.H. Robinson Company, is a corporation whose mailing 
address is 8100 Mitchell Road, Suite 200, Eden Prairie, Minnesota 55344. At 
the time of the transaction at issue in this proceeding, complainant was 
licensed under the Act. 
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2. Respondent, Trademark Produce, Inc., is a corporation whose mailing 
address is P. O. Box 166, Modena, New York 12548. At the time of the 
transaction at issue in this proceeding, respondent was licensed under the Act. 

3. On November 2, 1991, in the course of interstate commerce, 
complainant, by oral contract, sold respondent 890 cartons of Granny Smith 
apples. 

4. The agreed price was $15.30 per carton for the 890 cartons of apples 
for a total contract price of $13,617.00. 

5. On November 2, 1991, these apples were shipped, in the course of 
interstate commerce, via truck f.0.b. California to respondent’s customer, Twin 
City Grocers, in Edison, New Jersey. 

6. Upon arrival on November 6, 1991, respondent’s customer accepted 
the apples by the act of unloading them. 

7. At 1:15 p.m. on November 6, 1991, a federal inspection was made of 
420 cartons of the total 890 cartons of apples in Twin City Grocers’ 
warehouse. This inspection report showed the following: 


Average 8% injury including 2% damage by quality defects 
(limbrubs, insect damage, not fairly well formed) average 6% 
injury including 1% damage causcd by bruising, average 1% 
injury, and including 1% damage caused by bitter pit. The 
report showed less than 1/2 of 1% decay. Average injury 
totalled 15% and average damage totalled 4%. The report 
stated: Grade: U.S. Extra Fancy bruising being a factor of 
condition. Remarks: Restricted to 7 pallets being unloaded at 
time of inspection. 


8. On November 7, 1991, the 890 cartons of apples were transported via 
truck from respondent’s customer’s warehouse in Edison, New Jersey, to 
respondent’s warehouse in Modena, New York. 

9. At 1:15 p.m. on November 7, 1991, a federal inspection was made of 
the total 890 cartons of apples in respondent Trademark Produce, Inc.’s 
warehouse. This inspection report showed the following: 


Average 10% injury including 1% damage by quality defects 
(insect, cuts, stem puncture, hail, russet, limbrubs), average 
5% injury, including 5% damage caused by bitter pit, average 
7% injury including 1% damage caused by bruising, average 
1% decay. Average injury totalled 23% and average damage 





dated 
final 5 


12 
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ling totalled 8%. The report stated: Grade U.S. Extra Fancy 
the bitterpit, bruising and decay being factors. of condition. 
Act. | Remarks: Inspected during process of unloading. 
rce, 
nith 10. Respondent issued complainant check number 0003569 for $7,101.00 
dated 12-6-91 for the apples, which, on its face, contained the words “full and 
les final payment" in small print above the signature line. 
11. Complainant accepted and cashed respondent’s check number 0003569. 
of 12. A formal complaint was filed on July 31, 1992, in which complainant 
“—_ claims a balance of $6,516.00 due from respondent for the apples. 
| 
ed Conclusions 
of | At issue in this proceeding is whether the respondent owes the 
PS: 


complainant a $6,516.00 balance on the sale of 890 cartons of Granny Smith 
apples sold by complainant to respondent in the course of interstate 
commerce on November 2, 1991. 

There is no dispute that a contract of sale for the 890 cartons of apples 
was entered into by the parties. We find the dispute centers on the payment 
made to complainant by respondent. 

This was a f.o.b. sale. In f.o.b. sales, if the buyer accepts the produce at 
destination point, the buyer’s remedy for a breach of contract is recovery of 
damages from the seller. Respondent has the burden of proving the breach 
and damages by a preponderance of the evidence. Santa Clara Produce v. 
Caruso Produce, Inc., 41 Agric. Dec. 2279 (1982). 

Since the apples were sold f.o.b., the warranty of suitable shipping 
conditions applicable in f.o.b. sales could apply to this sale. See, 7 C.F.R. § 
) 46.43(j). Such warranty provides, in relevant part, that "if the shipment is 
handled under normal transportation service and conditions" delivery will be 
assured "without abnormal deterioration at the contract destination agreed 
upon between the parties." The warranty is not effective unless transportation 
services and conditions are normal, and the burden of proof is upon the 
receiver who accepts goods to prove both normality of transportation and 
abnormal deterioration. Walsh v. Rozak’s, 39 Agric. Dec. 281 (1980); The 
Grower-Shipper Potato Co. v. Southwestern Produce Co., 28 Agric. Dec. 511 
(1969). 

Upon arrival at respondent’s customer’s place of business in Edison, New 

Jersey, respondent accepted the apples by unloading a portion of the cartons 
































1864 PERISHABLE AGRICULTURAL COMMODITIES ACT 


shipped. See C&G Onion Company, Inc. v. Bushman’s, Inc., 40 Agric. Dec. serious 
117 (1981) and 7 CFR. 46.43ii. which i 
With respect to transportation, the record shows the transportation was load t 
normal. The apples were shipped from California on Saturday, November 2, compl 
1991, and arrived at respondent’s customer’s place of business in Edison, New In 
Jersey, on Wednesday, November 6, 1991. We find this time of transit from affirm. 
California to New Jersey to be within normal time frames for such a distance. defens 
Further, the temperature of the apples at the time of arrival was within | the eV 
reasonable limits. Thus, the warranty of suitable shipping condition applies Dec. 1 
to this load. Inc., a 
Upon arrival of the apples at respondent’s customer’s place of business, a Th 
federal inspection was made at 1:15 p.m. on November 6, 1991, of seven | TSP& 
pallets totalling 420 cartons being unloaded off the truck at the time of | heldt 
inspection. The inspection certificate stated this was a restricted inspection. Re 
With respect to a restricted inspection, we have held: and th 
the ay 
While a restricted inspection is certainly not as desirable as an W 
inspection of the entire lot, a restricted inspection is not the origir 
same as an inspection of only part of a load (as where, for the ¢ 
instance, a portion of the load may have been selectively burde 
removed and sold prior to inspection), and is presumed to be evide 
representative of the load as a whole unless there is some respec 
reason to think otherwise. Com, 


Prodi 


Pandol Bros., Inc. v. Prevor Marketing International, Inc., 49 Agric. Dec. 1193, R 
1197 (1990). does 

Based on the record before us, we hold this restricted inspection is disp 
representative of the entire load. Com 

We also take note of a second federal inspection that was made of the ame 
total 890 cartons of apples shipped. This inspection was made 24 hours later the | 
on November 7, 1991, namely, the respondent’s place of business in Modena, po 
New York. In assessing the fact situation before us, we find the November resp 
6, 1991, inspection timely made at the produce’s original destination in Edison, } 
New Jersey, four days after its shipment from California is the inspection one 
which we deem controlling rather than an inspection made five days after with 
shipment following a second transport of the produce. ‘Ful 

The original inspection taken at Edison, New Jersey, on November 6, 1991, | 
showed 15% average quality and condition defects which included 4% serious See 
damage. We find the 15% average quality and condition defects and 4% 908 
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serious damage are within acceptable tolerances for U.S. Extra Fancy apples 
which is the grade at issue here. See 7 C.F.R. 51.307(a)(1). We thus find this 
load to have made good delivery and respondent has failed to prove 
complainant breached the contract. 

In support of not paying full contract price, respondent cites three 
affirmative defenses. Where the respondent asserts an affirmative defense or 
defenses, the burden is upon respondent to establish, by a preponderance of 
the evidence, the affirmative defense. Newmiller Farms v. Nicolls, 36 Agric. 
Dec. 1230, 1232 (1979); Bodine Produce Co., Inc. v. Wholesale Produce Supply, 
Inc., and/or Misty Mountain Trading Co., 38 Agric. Dec. 245, 248 (1979). 

The first defense cites a breach of contract on complainant’s part with 
respect to condition of the apples on delivery. As set forth above, we have 
held the record evidence does not support a finding of contract breach. 

Respondent’s second affirmative defense cites an accord and satisfaction 
and the third defense maintains the parties agreed that respondent should sell 
the apples on account for complainant. 

With respect to the third defense, we find respondent is claiming that the 
original sale was converted by agreement of the parties to a consignment with 
the complainant the consignor and the respondent the consignee. "The 
burden of proving a consignment, and of showing by a preponderance of the 
evidence that it superseded the original sales contract rests upon the 
respondent as the moving party." Kern Ridge Growers, Inc. v. T.J. Power & 
Company, 40 Agric. Dec. 425, 428 (1981); R.D. McGinnis Produce v. Pinder’s 
Produce Co., 28 Agric. Dec. 249, 251 (1969). 

Respondent has listed its total sales and expenses. This record evidence 
does not prove any agreement between the parties, but shows only what 
disposition respondent claims was made of the apples after acceptance. 
Complainant’s sworn statements relate that it never granted respondent any 
consignment authority and expected only payment in full for the apples. From 
the evidence before us, we find respondent has failed to meet its burden of 
proof that the original contract was superseded in favor of an agreement for 
respondent to handle the apples on a consignment basis. 

Respondent’s second affirmative defense is that accord and satisfaction 
occurred. This is the most convincing of respondent’s arguments since, 
without reservation, complainant accepted respondent’s check which stated 
"Full and Final Payment" on its face. 

For accord and satisfaction to occur, two elements must be established. 
See Mendelson-Zeller Co., Inc. v. Michael J. Navilio, Inc., 34 Agric. Dec. 903, 
908 (1975); C.H. Reisner v. Boler Fruit & Vegetable Co., 24 Agric. Dec. 350, 
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353 (1965); and Roll Packing House v. Bracker Vegetable Sales Company, 19 
Agric. Dec. 49, 50 (1960). 

First, there must be a bona fide dispute between the parties. A refusal of 
one party to pay another an amount justly owed is not deemed a bona fide 
dispute. Roll Packing House v. Bracker Vegetable Sales Company, 18 Agric. 
Dec. 975, 982-983 (1959). 

That there was a genuine dispute between the parties is clear from the 
record. Respondent claims the apples were in poor condition on arrival at 
their Modena, New York, place of business. Complainant asserts no evidence 
was shown with respect to "timeliness and quality of transportation" on 
respondent’s diversion of the apples from their original Edison, New Jersey, 
destination. 

The second element necessary to constitute an accord and satisfaction is 
notice to the creditor that the amount offered is in full satisfaction of the 
claim. 

The check in question had the words "Full and Final Payment" on its face. 
Complainant’s sworn statement and brief maintain adequate notice was not 
given that the $7,101.00 offered was in full satisfaction of the claim. It argues 
that the words "Full and Final Payment" were not clear and conspicuous on 
the face of the check and thus were not observed by the complainant. 
Further, complainant argues that since "Full and Final Payment" was 
preprinted on all respondent’s checks, it is not designed to provide the special 
notice required in an accord and satisfaction situation where the parties agree 
an amount tendered in a disputed transaction is being taken in full satisfaction 
of the debt. Complainant maintains the preprinted language is universally 
used by respondent. Thus, it is Icft to respondent’s discretion as to how and 
when the limiting words may be applied. 

Complainant cites our decisions in Horvitz Brothers v. David Goldsamt, 20 
Agric. Dec. 391, 401 (1951); National Produce Distributors, Inc. v. Steward 
Produce Company, 21 Agric. Dec. 955, 959 (1962) to support its claim that the 
notice provided was not adequate to allow an accord and satisfaction. We did 
discuss notice required in accord and satisfaction in both cases. However, in 
these cases, the fact situation with respect to the notice was not comparable 
with the case before us. In Horvitz Brothers, supra, the check at issue was not 
issued by the respondent but by a third party to respondent. Notation on the 
check read "This check is in settlement of the following invoices." The fact 
that respondent forwarded the check to complainant was held not to be notice 
to complainant of any settlement. In National Produce, supra, the notice at 
issue was not on the face of the check. Further notice was not the controlling 
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factor in disallowing accord and satisfaction since no bona fide dispute was 
found to exist. 

Here, review of the check in question lends credence to complainant’s 
position that it did not observe the notice. The words "Full and Final 
Payment" are in the smallest print on the fact of the check and are placed 
between a box where the payment amount is entered and the signature line. 
Further, as complainant has alleged and shown by its record evidence, the 
words "Full and Final Payment" are preprinted on all respondent’s checks 
regardless of whether the check amount is in dispute. 

That there not be only notice but that the notice must be clear is essential 
to a finding of accord and satisfaction. 


To create an accord and satisfaction in law there must be a 
meeting of minds of the partics upon the subject and an 
intention on the part of both to make such an agreement... . 
In order for this to have occurred the defendant must have 
made his intention clear to the plaintiff. 


William F. Kibler v. Frank L. Garrett & Sons, Inc., 429 F.2d 416, 419 (1968). 


An essential component of an accord and satisfaction is a clear 
manifestation of intent by the debtor tendering less than full 
payment of a disputed unliquidated debt, that the payment has 
been sent in full satisfaction of the disputed claim [citations 
omitted]. 


Pincus Litman Co., Inc. v. Canon U.S.A., Inc., 469 N.Y.S. 2nd, 756, 757 (1983). 

Note 4 to Uniform Commercial Code Section 3-311 addresses the issue of 
preprinting "payment in full" notices on checks stating such practice may be 
in violation of UCC 3-311(a)(1) requirement of a good faith tender: 


Another example of lack of good faith is found in the practice of some 
business debtors in routinely printing full satisfaction language on their 
check stocks so that all or a large part of the debts of the debtor are 
paid by checks bearing the full satisfaction language, whether or not 
there is any dispute with the creditor. Under such a practice, the 
claimant cannot be sure whether a tender in full satisfaction is or is not 
being made. Use of a check on which full satisfaction language was 
affixed routinely pursuant to such a business practice may prevent an 
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accord and satisfaction on the ground that the check was not tendered 
in good faith under subsection (a)(i). 


Based on the authorities cited and for the reasons stated herein, we find 
respondent did not provide clear notice to complainant that its $7,101.00 check 
was offered as total payment for the apples. Thus, we hold respondent has 
failed to establish an accord and satisfaction of the amount claimed due. 

In consideration of the record before us and for the reasons cited, we hold 
respondent is liable to complainant for the full contract price of the apples. 
Since the respondent has paid complainant $7,101.00 of the total $13,617.00 
contract price, we find respondent is obligated to complainant for the 
$6,516.00 balance. 

The failure of respondent to pay the complainant the balance of the total 
purchase price is a violation of section 2 of the Act for which reparation 
should be awarded to complainant. Section S(a) of the Act requires that we 
award to the person or persons injured by a violation of section 2 of the Act 
"the full amount of damages sustained in consequence of such violations." 
Such damages include interest. Louisville & Nashville Railroad Co. v. Sloss 
Sheffield Steel & Iron Co., 269 U.S. 217 (1925); Louisville & Nashville Railroad 
Co. v. Ohio Valley Tie Co., 242 U.S. 288 (1916). Since the Secretary is 
charged with the duty of awarding damages, he also has the duty, where 
appropriate, to award intercst at a reasonable rate as a part of each 
reparation award. See Pearl Grange Fruit Exchange, Inc. v. Mark Bernstein 
Co., Inc., 29 Agric. Dec. 978 (1970); John W. Scherer v. Manhattan Pickle Co., 
29 Agric. Dec. 335 (1970); and W.D. Crockett v. Producers Marketing 
Association, Inc., 22 Agric. Dec. 66 (1963). 


Order 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $6,516.00 with interest thereon at the rate of 10% 
per annum from December 1, 1991, until paid. 

Copies of this order shall be served upon the parties. 
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FRESH WESTERN MARKETING, INC. v. McDONNELL & BLANKFARD, 


INC. 
PACA Docket No. R-92-091. 
Decision and Order filed August 8, 1994. 


Under the regulations, a buyer accepts produce when it fails to reject within a reasonable time. 
7 C.F.R. § 46.2(dd)(3). The regulations define "reasonable time" with reference to effective 
rejections of truck shipments as "not to exceed 8 hours after the receiver or a responsible 
representative is given notice of arrival and produce is made accessible for inspection". 7 C.F.R. 
§ 46.2(cc)(2). When lettuce is made immediately available for inspection and an inspection from 
the Agricultural Marketing Service is requested but inspectors are not available, the regulations 
extend the eight hour time period to reject until a federal inspection is made plus two hours 
after the report is made available to the recciver if the receiver notifies the consignor of this 
within the applicable time period. 7 C.F.R. § 46.3 (emphasis added). 


By application of that definition, notice of rejection is accomplished within a "reasonable time" 
if the buyer notifies the seller, during the initial eight hours after arrival, that the load arrived 
with problems and that an inspection has been requested and gives the seller notice of rejection 
within two hours of the completion of the inspection. Failure to give notice of any problems 
until after the inspection is completed renders any subsequent rejection procedurally ineffective. 


A seller can refuse to "accept a rejection" (that is, a seller may refuse to retake possession of 
purportedly rejected produce) when the rejection is ineffective. An offer to conditionally accept 
an ineffective rejection does not impose a positive duty on the buyer to retake possession of 
lettuce unless the terms of the offer are accepted. 


Here, title vested in the buyer when it accepted Icttuce and title never reverted to seller. 
Accordingly, the buyer had no authority to demand that the seller remove the lettuce from its 
dock and the seller had no obligation to do so. 


Joann Waterfield, Presiding Officer. 

Stephen P. McCarron, Washington. D.C.. for Complainant. 
Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a reparation procceding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
informal complaint was filed with the Department on October 29, 1991, in 
which complainant seeks a reparation award against respondent in the amount 
of $5,021.50 in connection with the sale of one truckload of lettuce, a 
perishable agricultural commodity, in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer denying liability to complainant and 
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asserting that complainant breached its warranty of suitable shipping 
condition. 

Since the amount claimed as damages does not exceed $15,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
C.F.R. § 47.20) is applicable. Pursuant to such procedure, the verified 
pleadings of the parties are considered part of the evidence in this case, as is 
the Department’s Report of Investigation. The parties were given an 
opportunity to submit additional evidence in the form of verified statements 
and to file briefs. Complainant filed an opening statement (which it called an 
answering statement); respondent filed an answering statement; and 
complainant filed a brief. 


Findings of Fact 


1. Complainant, Fresh Western, Inc., hereinafter referred to as Fresh 
Western, is a corporation whose business mailing address is P.O. Box 5275, 
Salinas, California 93915. At the time of the transactions alleged herein, 
Fresh Western was licensed under the Act. 

2. Respondent, McDonnell & Blankfard, Inc., hereinafter referred to as 
M&B, is a corporation whose business address is Maryland Wholesale 
Produce Market, Building B, Units 57-63, Jessup, Maryland 20794. At the 
time of the transactions involved in this proceeding, M&B was licensed under 
the Act. 

3. On October 7, 1991, Fresh Western, by oral contract and in the course 
of interstate commerce, sold and shipped to M&B one truckload of lettuce, 
consisting of 840 cartons, at a total agreed f.0.b. price of $5,012.50. 

4. The load of lettuce arrived at Jessup, Maryland at 12:30 p.m. on 
Sunday, October 13, 1991. M&B requested a federal inspection sometime on 
Monday, October 14, 1991. However, the Agricultural Marketing Service was 
closed until Tuesday, October 15, 1991, because of the Columbus Day 
Holiday. Because of a lack of federal inspectors, no inspection was taken until 
Wednesday, October 16, 1991. A restricted inspection was conducted at 9:25 
a.m. on October 16, 1991. The results of that inspection, in pertinent part, are 
set forth below: 

Date: 10/16/91 

Time: 9:25 am 

Shipper: Fresh Western 

Inspection site: Applicant platform 

Refrigeration Unit: On 
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Temperatures: 36° - 39° 

Product: Iceberg Lettuce 

Brand: "River Ranch" 2 dozen heads 
Origin: California 

Inspector count: No 

Number of containers: 840 cartons 


Avg. Ser. 
Defs. Dam  Offsize/Defects Other 


04% 04% Decay (wrapper leaves) 

04% 00% Bruising 

11% 11% Decay (Head leaves) 1 to 4 heads per carton 
19% 15% Checksum 


Decay is mostly carly, Some moderate 


Remarks: Restricted: approx. 150 cartons being unloaded and 8 stalks nearest 
rear doors. 


5. On October 16, 1991, M&B notified Fresh Western, by facsimile, that 
the lettuce did not arrive in good condition. This was the first notice given to 
Fresh Western by M&B. Fresh Western also was given the results of the 
restricted inspection. Fresh Western responded to the notice and inspection 
report with the following facsimile: 


At this time, [Fresh Western] dojes] not have enough legal information to 
make an opinion in regards to the load of lettuce in question. [Fresh 
Western] will require the following to be done as soon as possible: 


1. Federal express the recorder to [Fresh Western] so that [Fresh 
Western] can have it calibrated. 
2. Order an unrestricted inspection to be done on the load. 

The timeliness of the inspection will be considered in the overview as well 

as the fact that it appears the recorder ran at our below freezing level for 

a considerable period of time. 

6. On October 16, 1991, M&B sent, by Federal Express, the Ryan 
recorder to Ryan Instruments and requested that the recorder be calibrated 
with the results forwarded to both Fresh Western and M&B. By letter dated 
October 28, 1991, Ryan Instruments reported to M&B that the instrument was 
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"tested and found to be reading accurately at zero degree F test point and was 
reading one degree out of our published temperature tolerance at the seventy 
degree F test point". The results were forwarded from M&B to Fresh 
Western on October 29, 1991. 

7. Fresh Western requested a second inspection at 12:50 pm on 
Wednesday, October 16, 1991. Because of a lack of federal inspectors, no 
inspection was taken until Thursday, October 17, 1991. An unrestricted 
inspection was conducted at 9:25 am on October 17, 1991. The results of that 
inspection, in pertinent part, are sct forth below: 


Date: 10/17/91 

Time: 11:450 am 

Shipper: Fresh Western 
Inspection site: Applicant’s unit S59 
Refrigeration Unit: On 
Temperatures: 38° - 42° 

Product: Iceberg Lettuce 

Brand: "River Ranch" 

Origin: California 

Number of containers: 640 cartons 


Avg. Ser. 

Defs. Dam Offsize/Defects Other 

02% 00% Bruising 

01% 00% Tipburn (internal) 

12% 12% Decay (wrapper leaves) (1 - 8 heads) affecting 
1 - 3 leaves per head 

16% 16% Decay (head leaves) (1 - 9 heads) 

31% 28% Checksum 
Decay is in mostly carly, some moderate stages. 


Remarks: Load made available by applicant’s warehouse labor. Applicant 
states portion of above load inspected 10-16-91 and reported on certificate 
M327893. 


8. On October 17, 1991, M&B sent the inspection report to Fresh 
Western by facsimile and notified Fresh Western that it was “exercis[ing] its 
right of refusal for the load ... due to the condition of the lettuce." M&B also 
asked Fresh Western to remove the lettuce from its docks. 
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9. Fresh Western responded, by facsimile, to M&B, at 12:09 pm on 
October 17, 1991. The response is set forth, in pertinent part, below: 


Fresh Western will conditionally accept the rejection dependent on the 
results of the calibration of the record ... In regards to the disposition 
of the load, if you do not wish to handle Fresh Western requests that 
the load be dumped by you or the carrier and a dump certificate [be] 
forwarded to Fresh Western to insure that the request is complied 
with. 


At 2:34 pm on October 17, 1991, M&B refused the offer when it told 
Fresh Western that M&B "refuses to accept any further responsibility for this 
load". Fresh Western, in turn, acknowledged M&B’s facsimile with another 
October 17, 1991 facsimile from its attorney. In that facsimile, Fresh Western 
"withd[rew] its previous offer to settle this matter due to [M&B’s] refusal to 
agree to the terms set forth in the offer". Fresh Western’s counsel advised 
M&B that Fresh Western considered the rejection by M&B to be wrongful. 


10. M&B declined to handle or dispose of the load and instructed Fresh 
Western to dispose of the load. 

11. Fresh Western subsequently attempted, without success, to place the 
load with four other firms. The lettuce eventually was dumped on October 
23, 1991. 

12. M&B refused to remit any portion of the invoice cost, $5,021.50, to 
Fresh Western. 

13. Fresh Western filed an informal complaint on October 29, 1991, which 
was within nine months of when the cause of action accrued. 


Discussion 


In this reparation proceeding, cach party asserts that the contract was 
breached by the other party. Fresh Western asserts that it shipped the 
number, kind, and quality of lettuce called for in the contract and that M&B 
breached the contract by wrongfully rejecting the lettuce and failing to pay the 
invoice cost. M&B asserts that Fresh Western breached the contract by 
failing to ship the quality of lettuce called for in the contract. 

As a preliminary matter, M&B accepted the lettuce. Fresh Western cites 
7 C.F.R. § 46.2(dd)(3) and argues that M&B accepted the lettuce when it 
failed to give notice of rejection to Fresh Western within a reasonable time. 
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The regulations define "reasonable time" with reference to effective rejections 
of truck shipments as "not to exceed 8 hours after the receiver or a 
responsible representative is given notice of arrival and produce is made 
accessible for inspection". 7 C.F.R. §46.2(cc)(2). Here, the lettuce arrived on 
Sunday, October 13, 1991, and was made immediately available for inspection. 
M&B requested an inspection from the Agricultural Marketing Service within 
a reasonable time; however, no inspectors were available to conduct an 
inspection until Tuesday, October 16, 1991. Under these circumstances, the 
regulations extend the eight hour time period to reject until a federal 
inspection is made plus two hours after the report is made available to the 
receiver if the receiver notifies the consignor of this within the applicable 
time period. 7 C.F.R. § 46.3 (emphasis added). By application of that 
definition to the circumstances here, M&B’s notice’ of rejection to Fresh 
Western was accomplished within a "reasonable time" if M&B gave Fresh 
Western notice of the M&B rejection within two hours of the completion of 
October 16, 1991 inspection and notilicd Fresh Western, during the initial 
eight hours after arrival of the lettuce, that the load arrived with problems and 
that M&B had requested an inspection. Fresh Western reports that M&B did 
not notify it of any problems with the load until after the first inspection was 
completed and M&B does not dispute this. Because M&B failed to give 
notice of rejection to Fresh Westcrn within a reasonable time as defined by 
the regulation, M&B accepted the lettuce. 

The Uniform Commercial Code, Section 2-607(2) provides "[a]cceptance 
of goods by the buyer precludes rejection of the goods accepted". U.C.C. 2- 
607(2). Moreover, section 2-602(1) provides that "rejection of goods must be 
within a reasonable time after their delivery or tender. It is ineffective unless 
the buyer seasonably notifies the seller.". U.C.C. § 2-602(1); see San Tan 
Tillage Co., Inc. v. Kaps Foods, Inc., 38 Agric. Dec. 867 (1979). As discussed 
earlier, M&B was precluded from rejecting the lettuce because it accepted the 
load; moreover, M&B failed to notify Fresh Western of its purported rejection 
during the time specified by regulation so that even if M&B had not accepted 
the lettuce, its purported rejection would be ineffective. Consequently, M&B's 
purported rejection was procedurally ineffective. 

Although a seller has a positive legal duty to accept any rejection that is 
effective, even if the rejection is substantively wrongful (Yokoyama Bros. v. 
Cal-Veg Sales, 41 Agric. Dec. 535 (1982)), a seller can refuse to "accept a 
rejection” (that is, a seller may refuse to retake possession of purportedly 
rejected produce) when the rejection is ineffective (Dew-Gro, Inc. a/t/a 


Central West Produce v. First National Supermarkets, Inc., 42 Agric. Dec. 2021 | 
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(1983)). In Cal\Mex Distributors, Inc. v. Tom Lange Company, Inc. (46 Agric. 
Dec. 1113 (1987)), we held that the seller’s conditional acceptance of an 
ineffective rejection "must be taken as more than the mere acknowledgment 
of a duty". As noted in Finding of Fact Number 9, Fresh Western offered to 
conditionally accept the rejection on October 17, 1991. If M&B had complied 
with the conditions of Fresh Western’s offer, we would impose a positive duty 
on Fresh Western to retake possession of the lettuce. However, M&B did not 
accept the terms of Fresh Western’s offer. 

The record discloses that Fresh Western made its offer, by facsimile, at - 
12:09 pm on October 17, 1991. At 2:34 pm on October 17, 1991, M&B 
refused the offer when it told Fresh Western that M&B "refuses to accept any 
further responsibility for this load’. Fresh Western, in turn, acknowledged 
M&B’s facsimile with another October 17, 1991 facsimile from its attorney. 
In that facsimile, Fresh Western "“withd[rew] its previous offer to settle this 
matter due to [M&B’s] refusal to agree to the terms set forth in the offer". 
Because M&B did not accept Fresh Western’s offer to "accept" its rejection, 
the rejection remained ineffective. As stated in Cal\Mex Distributors, Inc. v. 
Tom Lange Company, Inc. (supra), "an ineffective rejection has the same legal 
consequences as an acceptance, and legal title is not reinvested in the seller". 
(Id. at 1121). Title vested in M&B when it accepted the lettuce and title 
never reverted to Fresh Western. Accordingly, M&B had no authority to 
demand that Fresh Western remove the lettuce from its dock and Fresh 
Western had no obligation to do so. 

Having accepted the lettuce, M&B is liable to Fresh Western for the full 
contract price less any damages resulting from any breach of contract by the 
seller. Theron Hooker Company v. Ben Gatz Company, 30 Agric. Dec. 1109, 
1112 (1971). As set forth in the regulations, acceptance by failure to give 
notice of rejection within a reasonable time does not preclude M&B from 
asserting any claim for damages because of the failure of the lettuce to meet 
the terms of the contract. 7 C.F.R. § 46.2(dd)(3). The burden is on M&B to 
prove the breach and resulting damages by a preponderance of the evidence. 
Harry Wolf v. Mendelson-Zeller Co., Inc., 34 Agric. Dec. 690 (1975). 

The terms of the sale between Fresh Western and M&B were f.o.b. The 
regulations promulgated pursuant to the PACA define "f.o.b." as meaning that 
the produce quoted or sold is to be placed free on board the agency of 
transportation "in suitable shipping condition", with the buyer assuming “all 
risk of damage and delay in transit not caused by the seller irrespective of how 
the shipment is billed" (7 C.F.R. § 46.43(i)) (emphasis added). 
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In an f.0.b. sale, the buyer is usually responsible for damages which result 
from abnormal deterioration during transit. The warranty of suitable shipping 
condition is made applicable only when the transportation services and 
conditions are normal. Salinas Lettuce Farmers Coop. v. Ag-West Growers, 
Inc., 50 Agric. Dec. 984 (1991). When the question of abnormality of 
transportation is raised, either by a party or on the face of the record, a buyer 
who has accepted the commodity has the burden of proving that 
transportation service and conditions were normal. Admiral Packing Company 
v. Sam Viviano & Sons, 40 Agric. Dec. 1993 (1981); Dave Walsh v. Rozak’s, 
39 Agric. Dec. 281 (1980). The buyer, however, is not liable for damages 
occurring in transit as a result of the fault of the seller. A. Levy & J. Zentner 
Co. v. Leef-Brandt Co., Inc., 21 Agric. Dec. 179 (1962); Dawson & Marks 
Produce Distributors, Inc. v. United Fruit & Produce Co., 13 Agric. Dec. 167 
(1954). 

The question of abnormality of transportation is raised on the face of the 
record. As noted in Finding of Fact Number 6, Ryan Instruments reported 
to M&B that the Ryan thermometer on the truck during transit was "tested 
and found to be reading accurately at zero degree F test point and was 
reading one degree out of our published temperature tolerance at the seventy 
degree F test point". Notwithstanding the slight deviation, we find 
transportation to be normal and we note that Fresh Western has not raised 
normality of transportation despite receiving notice from Ryan Instruments 
that the thermometer was one degree outside of tolerances. 

M&B asserts that Fresh Western breached its warranty of suitable shipping 
condition because of the condition of the lettuce as disclosed by the federal 
inspections. In the first inspection only 150 cartons of the total 840 cartons, 
or 18 percent of the load, were inspected. As reported by the federal 
inspector, the number of cartons inspected was limited because the inspection 
was restricted. Fresh Western asserts that restricted inspections must be 
averaged over the entire load. As a mattcr of law, this assertion is incorrect. 
Complainant’s assertion is true as to partial inspections. See, e.g. MJ. Duer 
& Co., Inc. v. The J.F. Sanson & Sons Co. and C.H. Robinson Co., 49 Agric. 
Dec. 620 (1990). In contrast to partial inspections, however, restricted 
inspections are "presumed to be representative of the load as a whole unless 
there is some reason to think otherwise". Pandol Bros. Inc. v. Prevor 
Marketing International, Inc., 49 Agric. Dec. 1193, 1197 (1990). Nothing in 
the record suggests any reason to believe the restricted inspection was not 
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representative of the load. Accordingly, we find that the restricted inspection 
established the condition of the entire load at time of arrival’. 

The first restricted inspection results disclosed 19 percent total defects, 
with 15 percent suffering serious damage, and 15 percent decay. The 
regulation for good delivery of lettuce sold under a contract which does not 
specify a U.S. grade or percentage of condition defects provides "the lettuce 
at destination may contain a maximum of 15 percent, by count, of the heads 
in any lot which are damaged by condition defects, including therein not more 
than 9 percent serious damage of which not more than 5 percent may be 
decay affecting any portion of the head exclusive of wrapper leaves". 7 C.F.R. 
§ 46.44(2). This makes the lettuce in question 6 percent outside the 
tolerance level for decay, and in total, 4 percent outside the 15 percent 
tolerance for total defects allowed Department’s regulations. Accordingly, we 
find that the first inspection evinces that the Icttuce did not make good 
delivery. 

After receiving the results of the first inspection, Fresh Western requested 
an unrestricted inspection which M&B ordered on October 16, 1991. Because 
of a lack of federal inspectors, no inspection was taken until Thursday, 
October 17, 1991. In the second inspection, only 640 cartons were inspected”. 
The results of that inspection disclosed 31 percent total defects, with 28 

| percent suffering serious damage, and 28 percent decay. When averaged over 
the entire load, the second inspection disclosed total defects of 24 percent 
(640 cartons x .31 = 198.4; 198.4 + 840 = .24) or 9 percent outside the 15 
percent tolerance for total defects allowed Department’s regulations. The 
unrestricted inspection, therefore, corroborated the condition of the lettuce as 
disclosed in the restricted inspection and confirmed that Fresh Western had 
breached the warranty of suitable shipping condition. 

"The measure of damages for breach of warranty is the difference at the 
time and place of acceptance between the value of the goods accepted and the 
value they would have had if they had been as warranted, unless special 
circumstances show proximate damages of a different amount." U.C.C. § 2- 
714(2). The best method of ascertaining the value of the goods would have 


' See Freshpict Foods, Inc. v. Empire Foods, 32 Agric. Dec. 1969 (1973), holding that 
| inspection of lettuce delayed until four days after arrival duc to an intervening weekend was 
| sufficient to establish the condition of Icttuce upon arrival at destination. 


? Neither party accounts for the remaining 200 cartons or addresses this inconsistency. 
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had if they had been as warranted is to use the average price as reported by 
the market News Service Report, or other industry market reports, at or near 
the time of acceptance. See Pandol Bros. Inc. v. Prevor Marketing 
International, Inc., 49 Agric. Dec. 1193 (1990). According to the Market News 
Service report for Jessup, the price for lettuce, on October 15, 1991, ranged 
from $9.50 to $10.50 per carton, making the average market price per carton 
of lettuce $10.00. The value of the goods as warranted by Fresh Western, 
therefore, was $8,400.00 ($10.00 average carton price x 840 cartons). 

The value of the goods accepted is best shown by the gross proceeds of a 
prompt and proper resale. R.F. Taplett Fruit & Cold Storage Co. v. Chinook 
Marketing Co., et. al., 39 Agric. Dec. 1537 (1980). M&B, however, "refuse{d] 
to accept any further responsibility for this load" after it was inspected. Fresh 
Western attempted to place the load with at least four firms but was 
unsuccessful. As a result, the lettuce was not sold. In the absence of a 
proper accounting of sale, the percentage of condition defects as disclosed by 
a prompt inspection can be utilized to determine the value of the goods 
accepted. V. Barry Mathes, d/b/a Barry Mathes Farms v. Kenneth Rose, Co, 
Inc., 46 Agric. Dec. 1562 (1987); South Florida Growers Association, Inc. v. 
Country Fresh Growers & Distributors, Inc., 52 Agric. Dec. 684 (1993). 

Because the second inspection was requested by Fresh Western, M&B 
should not bear the cost of the additional damage sustained by the lettuce 


| 
| 


ne 


during the interim between inspections. That is, the lettuce suffered an | 


additional 12 percent condition defects during the intcrim between inspections. | 


The cost of the increase in damages should be born by Fresh Western. 
Accordingly, our calculations of the value of the goods accepted will be based 
on the percentage of condition defects disclosed on the October 17, 1991 
inspection. 

To determine the value of the goods accepted using the percentage of 
condition defects, the percentage of condition defects disclosed by a federal 
inspection is multiplied by the value of the goods as warranted. The figure 
obtained from this calculation is then deducted from the value of goods as 
warranted to obtain the value of goods accepted. 

As set forth above, the inspection disclosed total condition defects of 31 
percent. Multiplying the 31 percent (31%) condition defects by the value of 
the goods as warranted ($8,400.00) gives a total of $2,604.00. The value of the 
goods accepted is determined by reducing the value of goods as warranted 
($8,400.00) by the amount lost through condition defects ($2,604.00). 
Accordingly, the value of the goods accepted was $5,796.00. 
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The measure of damages suffered by M&B for Fresh Western’s breach of 
contract is the difference at the time and place of acceptance between the 
value of goods accepted ($5,796.00) and the value of goods as warranted 
($8,400.00), or $2,604.00. 

Fresh Western, therefore, is cntitled to the full contract price ($5,012.50), 
reduced by M&B’s damages ($2,604.00), or $2,408.50. 

M&B’s failure to pay Fresh Western the $2,408.50 for the lettuce is a 
violation of section 2 of the Act for which reparation should be awarded to 
complainant. Section 5(a) of the Act requires that we award to the person or 
persons injured by a violation of section 2 of the Act "the full amount of 
damages sustained in consequence of such violations." Such damages include 
interest. Louisville & Nashville Railroad Co. v. Sloss Sheffield Co., 269 US. 
217 (1925); Louisville & Nashville Railroad Co. v. Ohio Valley Tie Co., 242 
U.S. 288 (1916). Since the Secretary is charged with the duty of awarding 
damages, he also has the duty, where appropriate, to award interest at a 
reasonable rate as a part of cach reparation award. See Perl Grange Fruit 
Exchange, Inc. v. Mark Bernstein Co., Inc., 29 Agric. Dec. 978 (1970); John W. 
Scherer v. Manhattan Pickle Co., 29 Agric. Dec. 335 (1970); and W.D. Crockett 
v. Producers Marketing Association, Inc., 22 Agric. Dec. 66 (1963). 


Order 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $2,408.50, with interest thereon at the rate of 10% 
per annum from November 1, 1991, until paid. 

Copies of this order shall be served upon the parties. 


MOUNTAIN VALLEY, INC. v. C. H. ROBINSON COMPANY. 
PACA Docket No. R-94-13. 
Decision and Order filed September 12, 1994. 


Contract terms - past course of dealing not enough to enforce printed terms on purchase order 
sent after shipment received. 


Contract terms - terms that defeat PACA scheme for misbranding violations void as against 
public policy. 


Misbranding violations - fines levied under PACA remain with violator and cannot be passed 
back. Fines are meant to be individual to each violator. 
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Respondent-buyer offset misbranding fine against another payment to complainant-seller, 
claiming that printed terms on back of purchase order require indemnification of misbranding 
fines levied under the PACA. The contract terms were not enforceable because the form was 
sent to the seller after the shipment had arrived and been inspected. The prior course of 
dealings between the parties were not enough to show acceptance of the terms in this case. Each 
transaction must be viewed separately. 


Contract terms requiring indemnification for PACA fines are void as against public policy. 
Misbranding violations under the PACA are satisfied under a graduated regulatory scheme, 
starting with notice, then fines are levied that increase with the number of violations, and finally 
formal disciplinary action is taken if the violations are repeated and/or flagrant. Innocence of 
mind is not a factor in finding a violation because a showing of intent is not required. The 
violation and attendant fines attach to the violator and cannot be passed back to the prior seller. 
Contract terms cannot be used to defeat the purpose of the PACA. 


Jane McCavitt, Presiding Officer. 

Complainant, Pro se. 

Thomas G. Rock, Minneapolis, MN. for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Decision and Order 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). The 
complainant timely filed a formal complaint in which it sought an award of 
reparation against respondent in the amount of $2,000.00 in connection with 
the shipment of a truckload of potatoes in interstate commerce. 

Copies of the Report of Investigation made by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability. 

Because the amount claimed as damages is less than $15,000.00, the 
shortened method of procedure provided in section 47.20 of the Rules of 
Practice (7 C.F.R. § 47.20) is applicable. Under the procedure, the verified 
pleadings of the parties are considered part of the evidence in the case, as is 
the Department’s Report of Investigation. In addition, the parties had the 
opportunity to file evidence in the form of verified statements and briefs. 
Complainant filed an opening statement, respondent filed an answering 
statement and complainant filed a statement in reply. Both parties filed 
briefs. 
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Findings of Fact 


1. Complainant, Mountain Valley, Inc., hereafter referred to as Mountain 
Valley, is a corporation whose business mailing address is P.O. Box 456, Mars 
Hill, Maine 04758. At the time of the transactions involved herein, Mountain 
Valley was licensed under the Act. 

2. Respondent, C. H. Robinson Company, hereinafter referred to as C. 
H. Robinson, is a corporation whose business mailing address is 8610 
Baltimore Washington Boulevard, Suite 209, Jessup, Md. 20794-9499. At the 
time of the transactions involved herein, C. H. Robinson was licensed under 
the Act. 

3. On or about April 13, 1993, complainant entered into an oral contract 
and sold respondent C. H. Robinson a truckload of potatoes that were 
shipped on April 14, 1993. The truckload had was for 500 fifty pound Paper 
Chefs, U. S. #1 with an invoice value of $2,250.00. One hundred bags were 
subsequently sent elsewhere on consignment. The remaining 400 bags were 
F.O.B. and were sent to L & M Produce in Jessup, Maryland. 

4. On April 16, 1993, L & M Produce had the load inspected. This 
inspection shows in pertinent part: 

Applicant: L & M Produce 


Jessup, MD. 
Shipper: C. H. Robinson 
Maine 


Temperatures: 49° to 54° F 
Number of Containers: 345 Bags 
Product: White potatoes 


Brand/Markings: "ChePs Supreme" 50 LBS 

Average 

Defects Ser Dam. Offsize/Defects Other 

06% 03% Interior Quality Detects Size: 3-4 
(Hollow Heart) 10 to 21% inches 

02% 00% External Quality Defects diameter. 
(Growth cracks, cuts) Mostly 3 to 

09% 01% Sunken Discolored Areas 3 1/2 in 
with underlying flesh in diameter 
discolored (0 to 27%) 

1% 1% Soft Rot (0-4%) Soft rot in 

18% 05% Checksum early 


Stages 
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Fails to grade U. S. No. 1, 3 inch minimum, account of quality defects 


(Hollow Heart). 


5. On April 19, 1993, C. H. Robinson had an appeal inspection done on 
the load. This inspection shows in pertinent part: 


Applicant: C. H. Robinson 
Savage, MD. 


Shipper: Same 


Temperatures: 53° to 56° F 
Number of Containers: 345 Bags 


Product: Round White potatoes 


Brand/Markings: 
Average 


Defects Ser Dam. 
01% 00% 
01% 00% 


Offsize/Defects 
Undersize 

Interior Quality 

(Hollow Heart)(0 to 18%) 


02% 00% External Quality 
Mechanical Damage. 
cracks) 

12% 02% Sunken Discolored Areas 

-1/2%  -1/2% Soft Rot 


20% 04% Checksum 


“Che?s Supreme" 50 LBS, U.S. No. 1 


Other 

Generally 

3 to 4, 

mostly 3 to 

3 1/2 in. 

Growth in diameter 


Sunken 
discolored 
areas 
generally 
show 
underlying 
flesh 
discolored 


Fails to grade U. S. No. 1, 3 inch min, account quality defects in some 


samples. 


This certificate represents an appeal inspection on the above mentioned lot 
which was previously inspected and reported in Federal Certificate No. 
M819047-2, which is hereby Sustained as to Grade and Condition. 

6. The four hundred potatoes were rejected on account of hollow heart in 





excess of tolerance. Both complainant and respondent were found to have 
committed P.A.C.A. misbranding violations. Mountain Valley was cited for 
the violation and C. H. Robinson was levied a fine of $2,000.00, which it paid. 

7. On April 21, 1993, C. H. Robinson faxed its purchase order for this 
contract to Mountain Valley. 
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8. On or about April 13, 1993, complainant entered into another oral 
contract and sold respondent C. H. Robinson a truckload of potatoes that 
were shipped on April 14, 1993. The truckload was for 500 10/5# U.S. No. 
1 russet potatoes with an invoice value of $2,450.00. The 500 bags were 
F.O.B. and were sent to J. L. W. Produce in Jessup, Maryland. C. H. 
Robinson offset the expenses it incurred from the paper chef potato shipment 
when it paid for this shipment. It deducted for a handling and relabeling fee, 
for the federal inspection fees and for the U.S.D.A. misbranding fine, and 
paid complainant $116.50. 

9. A formal complaint in this matter was filed on September 3, 1993, which 
was within nine months of when the cause of action arose. 


Discussion 


There is no dispute concerning the quality defects of the potato shipment 
that was found to be misbranded. However, the parties disagree about the 
contract terms for the potato shipment. Complainant states that it should not 
be obligated to reimburse respondent for its misbranding fine. Respondent 
argues that this reimbursement was a part of the contract terms that 
complainant agreed to for this shipment. 

The misbranding produce is considered unfair conduct under Section 2(5) 
(7 U.S.C. § 499 b(5)) of the PACA, which states in part: 


It shall be unlawful in or in connection with any transaction in interstate 
or foreign commerce 

(5) For any commission merchant, merchant, dealer, or broker to 
misrepresent by word, act, mark, stencil, label, statement, or deed, the 
character, kind, grade, quality, quantity, size, pack, weight, condition, 
degree of maturity or State, country, or region of origin of any perishable 
agricultural commodity received, shipped, sold, or offered to be sold in 
interstate or foreign commerce: Provided, that any commission merchant, 
dealer, or broker has violated 

(A) any provision of this paragraph may, with the consent of the Secretary, 
admit the violation or violations; or 

(B) any provision of this paragraph relating to a misrepresentation by mark, 
stencil, or label shall be permitted by the Secretary to admit the violation 
or violations if such violation or violations are not repeated and flagrant; 
and pay, in the case of a violation under either clause (A) or (B) of this 
paragraph, a monetary penalty not to exceed $2,000 in lieu of a formal 
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proceeding for the suspension or revocation of license, any payment so 
made to be deposited in the Treasury of the United States. 


The regulations under PACA delineate what procedure is to be used in 
administering section 2(5) of the Act, see 7 C.F.R. § 46.45. The regulation 
separates the violations into three categories: serious, very serious, and 
flagrant. Evidence used to find a misbranding violation includes U.S.D.A. 
inspection certificates, investigations, audit findings and other business records. 
When liability for a violation is scttled informally, the violator may be given 
a warning letter or be given the opportunity to admit the violation in writing 
and pay a penalty. The first two violations by an entity are noted by a 
warning letter from the Perishable Agricultural Commodities Branch of the 
Agricultural Marketing Service. Subsequent violations are punishable by fines 
which increase with each additional violation up to the seventh violation. The 
fines start with a $200.00 fine for a serious violation or $250.00 for a very 
serious violation. The seventh violation, and all subsequent violations settled 
informally, can be disposed of with a fine of $2,000.00, unless formal 
disciplinary action is taken by U.S.D.A. (Sce schedule of fines at 7 C.F.R. § 
46.45(c)(iii)). If two years have passed since the last violation, the violator’s 
record is expunged. After thirty-six months the record of each individual 
violation is erased, unless it is part of a formal disciplinary proceeding. When 
violations are considered repeated and/or flagrant, a formal disciplinary action 
may be brought to suspend or revoke the violator’s license. A misbranding 
or a misrepresentation violation applics to every party in the chain of a 
transaction, until the problem is discovered and resolved. Section 2(5) of the 
PACA is broadly written in order to put the onus on everyone involved in the 
sale of produce. 

In this case a misbranding violation was found against both complainant 
and respondent. While Mountain Valley only received a warning letter 
because it had no recent violations, C. H. Robinson was fined the full 
$2,000.00 because of its accumulated record. C. H. Robinson in turn offset 
its payment against an amount it owed Mountain Valley on another shipment. 
Respondent argues that Mountain Valley agreed to this arrangement because 
of the printed language included on its Purchase Order which it sent to 
complainant on April 21, 1994. The pertinent printed terms on the purchase 
order state: 
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at so This agreement confirms a legally binding oral contract between C. H. 
Robinson Company as the buyer and the party shown on the reverse side 
j as the seller. 
d in 
_— The seller guarantees that no article of food, merchandise, produce, 
and products or other items shipped hereunder or comprising any shipment 
D.A. or delivery hereafter made by seller to or on order of C. H. Robinson 
“1 ds. Company is, as of the date of such shipment or delivery, adulterated or 
ohn misbranded with the meanings of the Federal Food, Drug and Cosmetic 
ning Act, as amended, the Perishable Agriculture Commodities Act as 
my a amended, or any other practically similar federal, state or municipal law. 
_the The seller further guarantees that no article of food, merchandise, 
ines | produce, products or other items shipped or to be shipped is an article 
The which may not under such Acts or laws be introduced into interstate 
— commerce, and that article sold by the seller was produced in compliance 
tled with the Fair Labor Standards Act and amendments thereto. The seller 
mal agrees to save and hold C. H. Robinson Company harmless from any 
2 liability or exposure caused by a breach of the foregoing guarantee. 
dual When used in this agreement, the phrase "to save and hold C. H. 
hen Robinson Company harmless from any liability or exposure" means that 
noe the seller, on behalf of C. H. Robinson Company, shall investigate and 
ling defend any claim suit (cither at law or equity), demand or product 
f a liability, and seller shall indemnify and pay C. H. Robinson Company’s 
the loss, judgement, damages (both actual and consequential), fines, costs 
the and expenses, including attorneys’ fecs arising therefrom. 
wae It shall be the obligation of the seller hereunder to object in writing to 
re any provision of this Purchase Order. If no written objection is made 
full within twenty-four (24) hours of receipt of its copy of this Purchase 
iset Order, seller shall be conclusively presumed to have agreed that the 
a terms and conditions set forth herein are fully and correctly stated. 
fo: When parties put forth affirmative but conflicting allegations with respect 


to terms of a contract, the burden rests upon each to establish their respective 
allegation by a preponderance of the evidence. O. L. Davis Brokerage 
Company v. Service Potato & Onion Company, 30 Agric. Dec. 1085, 1088 
(1971). Respondent’s evidence is its printed purchase order. In addition, 
respondent argues that because complainant always accepted the purchase 
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order in the past, it was well aware of the contract terms that respondent 
insisted on before making a purchase. Respondent asserts that article 2-207 
of the Uniform Commercial Code supports its argument that the purchase 
order constitutes a binding contract that complainant accepted in the past and, 
therefore, accepts in this instance. Article 2-207 allows additional terms, 
other than the ones initially discussed, to be allowed with a written 
confirmation of sale. Complainant argues that it received the purchase order 
only after the shipment was sent and the misbranding violation was discovered 
and at that time it objected to the terms. While C. H. Robinson and 
Mountain Valley may have had a course of dealings that included sending the 
purchase order after the sale was made, respondent should read its own 
printed terms, which include a chance to object to those terms within twenty- 
four hours of receipt of the order. This paragraph alone indicates that each 
transaction is meant to be treated separately, and the prior course of dealings 
cannot be interpreted as acceptance of all the purchase order terms in future 
transactions, especially when the purchase order has not even been sent. In 
this case, the purchase order was faxed seven days after the shipment arrived 
in Jessup. In fact, it was faxed in response to complainant’s objections to 
respondent’s request for reimbursement of the misbranding fine. While 
Mountain Valley may not have wanted to accept C. H. Robinson’s terms in 
this particular instance, this decision had become moot because those terms 
were presented after the fact. When Mountain Valley balked at paying C. H. 
Robinson’s misbranding fine, respondent took matters into its own hands and 
offset the fine from the amount owed for another shipment, claiming that its 
actions were justified by the parties’ agreement. C. H. Robinson has not met 
its burden of proof to show that its version of the contract terms were binding 
on Mountain Valley. 

Even if the respondent could prove that complainant accepted its purchase 
order terms with the simple act of accepting the purchase order form after the 
fact, its resolution of this matter would not be automatic. The contract terms 
printed on the back of C. H. Robinson’s purchase order must be evaluated in 
terms of the regulatory purposes of the PACA. Under Section 2-302 of the 
U.C.C. a court may find that a clause, or an entire contract, cannot be 
enforced because it is unconscionable. In addition, there is a general contract 
doctrine, rooted in the common law, that a court may refuse to enforce 
contracts that violate law or public policy. United Paperworkers International 
Union v. Misco, Inc., 484 U.S. 29, 42 (1987). The PACA was enacted to 
regulate and control the handling of fresh fruits and vegetables. 71 Cong. 
Rec. $2163 (May 29, 1929). Its passage was occasioned by the severe losses 
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that shippers and growers were suffering due to unfair practices on the part 

of commission merchants, dealers, and brokers. H.R. Rep. 1041, 71st Cong., 

2d Sess. (1930)). Its primary purpose was to provide a practical remedy to 

small farmers and growers who were vulnerable to the sharp practices of 
_ financially irresponsible and unscrupulous brokers in perishable agricultural 
| commodities. Chidsey v. Guerin, 443 F.2d 584 (6th Cir. 1971); O’Day v. 

George Arakelian Farms, Inc., 536 F.2d 856 (9th Cir. 1976). "Accordingly, 
_ certain conduct by commission merchants, dealers, or brokers [was] declared 
| to be unlawful. 7 U.S.C. § 499b." Jd. at 858. Enforcement is effectuated 
| through a system of licensing with penalties for violation. H. Rep. 1041, 71st 
Cong., 2d Sess. (1930) 3. See also, George Steinberg and Son, Inc. v. Butz, 491 
| F.2d 988 (2d Cir.),cert. denied, 419 U.S. 830 (1974). 

The Act’s purpose is to prevent sharp and deceptive practices, and its 

prohibitions against the use of marks and labels misrepresenting perishable 
agricultural commodities is intended to be strictly construed. Stemilt Growers, 
Inc., 49 Agric. Dec. 520, 525 (1990). Misrepresentation and misbranding 
violations under PACA were purposely meant to have a broad reach so that 
care in the buying and selling of produce would be guaranteed from start to 
finish, with the result that the consumer would be ultimately protected. 
The maintenance of the integrity of grade marks is essential in the orderly 
trading of perishable agricultural commodities not only to growers, handlers, 
brokers, and receivers, but to consumers as well. If this integrity were 
diminished, all would suffer. Maine Potato Growers, Inc., 34 Agric. Dec. 773, 
793 (1975) aff'd, 540 F.2d 518 (Ist Cir., 1976). The Supreme Court recognized 
the need to confine the scope of private agreements, to which the public is not 
a party, which might permit an immoral, illegal or otherwise unconscionable 
act unless a court takes the public interest into account when considering 
whether to enforce such agreements. United Paperworkers at 42. 

The PACA makes it clear that not just the original seller is to be held 
responsible for misbranded or misrepresented produce. The nature of the 
produce industry requires such broad responsibility, because it is rare that only 
one seller and one buyer is involved in any transaction. In addition, produce 
is shipped from foreign and domestic locales with a final destination of 
anywhere in the country. If responsibility was only allotted to the original 
seller, then all subsequent intermediaries could disregard a problem and 
_ continue the sale without fear of penalty. The "innocence of mind" of a party 
_ involved in a misbranding violation is not a factor that is used to decide the 
sanction 
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because intent is not an element of misbranding violations... Culpability 
does not depend upon the liccnsee’s lack of good faith or whether or not 
the misrepresentations were madc intentionally, deliberately, or accidentally. 
The burden of telling the truth about what he is selling is placed upon the 
licensee under the Act and the licensee represents the grade, origin, etc., 
of his wares at his peril. 


Magic Valley Potato Shippers, Inc., 40 Agric. Dec. 1557, 1571 (1981), aff'd per 
curiam, 702 F. 2d 840 (9th Cir., 1983); Maine Potato at 797. The enactment 
of the misbranding and the misrepresentation penalties in the regulations are 
meant to afford some protection to commercial produce buyers and the 
public. 

It is apparent from this case that C. H. Robinson avoids its misbranding 
fines by requiring that the fines be reimbursed by its seller and by using its 
purchase order to assert that reimbursement is a contractual obligation. This 
indemnification requirement defeats the PACA scheme which holds all 
involved parties responsible for misbranding violations. Courts have held that 
an agreement by a third party to pay an individual’s criminal tax fines or 
expenses during incarceration for tax evasion would contravene public policy 
and be unenforceable. An agreement which contravenes a recognizable public 
policy is void. McBrearty v. United States Taxpayers Union, 668 F.2d 450, 450- 
451 (8th Cir., 1982) Sachs v. Commissioner of Internal Revenue, 277 F.2d 879, 
883 (8th Cir., 1960). 

The Act was amended in 1974 to allow misbranding violators to settle a 
violation informally by paying a finc. In 1982, Congress amended the Act to 
“permit the Secretary to assess a $2,000 civil penalty in cases involving 
inadvertent or unintentional misrcpresentations that result from errors in 
marking, stenciling, or labeling so long as the violations are not repeated or 
flagrant." Stemilt at 525, see also House Report, P. L. 97-352, September 28, 
1982; 1982 U. S. Code and Admin. News, 3247. The sanctions for 
misbranding violations are based on U.S.D.A. policy which strives to impose 
a sanction sufficiently severe to deter not only the violator, but other potential 
violators from such conduct in the future. Stemilt at 528. 

C. H. Robinson’s purchase order terms attempt to avoid responsibility for 
its misbranding violations. However, immunity from federal regulation cannot 
be gained through forehanded contracts. Todd Shipyards Corporation v. 
Witthuhn, 596 F.2d 899, 904 (9th Cir., 1979). As the complainant argues, while 
it only received a warning letter for its violation because of its record, 
respondent’s fine was based on this violation as well as respondent’s 
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cumulative misbranding record, yet respondent expected Mountain Valley to 
reimburse it for the entire fine. Subsequent buyers of produce should not be 
allowed to defeat the PACA and its regulations in this way. The fines are 
clearly meant to be individual to each violator, or they would not be 
cumulative in nature. A fine for a misbranding violation should remain with 
the violator and not be passed back. C. H. Robinson’s purchase order 
indemnity clause requiring the repayment of PACA fines by the seller is 
contrary to public policy and will not be enforced by this forum. See U.C.C. 
§ 2-302. 

Respondent’s failure to pay complainant $2,000.00 for the subsequent 
potato shipment is in violation of Section 2 of the Act for which reparation 
should be awarded to complainant with interest. Respondent’s failure to pay 
complainant this amount is a violation of section 2 of the Act for which 
reparation should be awarded to complainant. Section S(a) of the Act 
requires that we award to the person or persons injured by a violation of 
section 2 of the Act "the full amount of damages sustained in consequence of 
such violations." Such damages include interest. Louisville & Nashville 
Railroad Co. v. Sloss Sheffield Steel & lron Co., 269 U.S. 217 (1925); Louisville 
& Nashville Railroad Co. v. Ohio Valley Tie Co., 242 U.S. 288 (1916). Since 
the Secretary is charged with the duty of awarding damages, he also has the 
duty, where appropriate, to award interest at a reasonable rate as a part of 
each reparation award. See Pearl Grange Fruit Exchange, Inc. v. Mark 
Bernstein Co., Inc., 29 Agric. Dec. 978 (1970); John W. Scherer v. Manhattan 
Pickle Co., 29 Agric. Dec. 335 (1970); and W.D. Crockett v. Producers 
Marketing Association, Inc., 22 Agric. Dec. 66 (1963). 


Order 


Within 30 days from the date of this order respondent shall pay 
complainant as reparation $2,000.00 with interest thereon at the rate of 10% 
per annum from June 1, 1993 until paid. 

Copies of this Order shall be served upon the parties. 


ASSOCIATED CITRUS PACKERS, INC. v. SOCODIS BOCCHI TRADING, 
INC. 

PACA Docket No. R-93-234. 

Decision and Order filed October 20, 1994. 
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Inspections - adequacy of foreign survey. 


A foreign survey which reported the percentage of cartons discarded during repacking and which 
gave an estimate of damage expressed in monetary amount was not adequate to show a breach 
of contract or damages. 


George S. Whitten, Presiding Officer. 

Complainant, Pro se. 

Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant secks an award of reparation in the 
amount of $24,744.18 in connection with transactions in interstate and foreign 
commerce involving three containcr loads of grapefruit. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability to complainant. 

The amount claimed in the formal complaint exceeds $15,000.00, however, 
the parties waived oral hearing, and therefore the shortened method of 
procedure provided in the Rules of Practice (7 C.F.R. § 47.20) is applicable. 
Pursuant to this procedure, the verified pleadings of the parties are considered 
a part of the evidence in the case as is the Department’s report of 
investigation. In addition, the parties were given an opportunity to file 
evidence in the form of sworn statements. Complainant filed an opening 
statement. Respondent did not file an answering statement. Neither party 
filed a brief. 


Findings of Fact 


1. Complainant, Associated Citrus Packers, Inc., is a corporation whose 
address is Two West Sixth Street, Yuma, Arizona. 

2. Respondent, Socodis Bocchi Trading, Inc., is a corporation whose 
address is 3460 Delaware Avenue, Suite 202, Philadelphia, Pennsylvania. At 
the time of the transactions involved herein, respondent was licensed under 
the Act. 
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3. On or about May 15, 1992, complainant sold to respondent three 
containers of grapefruit, on an f.0.b. basis, for shipment from loading point in 
ich Arizona to respondent’s customer in Le Havre, France, as follows: 


ach 
| Order number 91X42121; Vehicle license MACU 5111339. 


Fancy Ruby Grapefruit, Kachina label, Size 032, 462 ctns. @ $9.00 or $4,158.00 








P . , . 420 " s 3,780.00 
y z - 168 " if 1,512.00 
“ 8 . 84" @W850or 714.00 
Export Documentation Fees 80.00 
Shipper’s Courtesy Discount 1134 80 -170.10 
-al | 32 Day Ryan Instrument # 108811 30.00 
$10,103.90 
‘ly 
he Order number 91X42122; Vehicle license MAER 5133050. 
mn 
Fancy Ruby Grapefruit, Kachina label, Size 032, 462 ctns. @ $9.00 or $4,158.00 
. ° : 420 " ; 3,780.00 
- . : ? — 1,512.00 
n . ‘ ; 84." @8.50 or 714.00 
Export Documentation Fees 80.00 
r, Shipper’s Courtesy Discount 1,134 80 -170.10 
of 32 Day Ryan Instrument # 108811 30.00 
; $10,103.90 
d Order number 91X42123:; Vehicle license 2123: VehiclelicenseMAEV 534578-S. 
of Fancy Ruby Grapefruit. Kachina label. Size 032. 462 ctns. @ $9.00 or $4,158.00 
e  * : s amr 3,780.00 
" : - 168 ° F 1,512.00 
e . | i 84" @ 8.50 or 714.00 
y Export Documentation Fees 80.00 
Shipper’s Courtesy Discount 1,134 80 -170.10 
32 Day Ryan Instrument # 10881! if 30.00 
$10,103.90 


4. The grapefruit arrived at destination in La Havre, France on June 10, 
" 1992. On June 11, 1992, respondent’s customer sent respondent a fax message 
which, after translation, stated in relevant part as follows: 


Ss SS 


M/S"LOUIS MAERSK - TC 53452(sic)85/5111339/5133050 


Containers are being unloaded at "LE HAVRE". 
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Our Inspector reports Quality problems that will necessitate a repacking. ’ 
We will have an inspection done by a qualified marine surveyor, we will 
inform you of the date and time of the Inspection ASAP, in case you 
wish to be represented. 
Regards. 
e 


5. On June 12, 1992, respondent received a fax message from its customer 
which, after translation, stated in relevant part as follows: 


M/S "LOUIS MAERSK / 3 TC POMELOS ARIZONAS 
We inform you that the Inspection will be done today at 2:00 pm at "LE 
HAVRE". 


Inspection will be performed by Mr. Yvon MESTREJEAN - Expert in 
fruit and vegetables at "LE HAVRE" court of Law and "ROUEN" court 
of Appeal. 


Please take the necessary steps to be represented if you want to or let us 
know your instructions if any. 


We will be selling this goods after repacking doing the best we can to 
protect your interest. 


For your information this is the result of preliminary inspection; 
- the problem is specific to the fruit : progressive water stains, a 


quantity of boxes wet at the bottom . 


RESULTS FOUND ON A PRELIMINARY BASE : 


CONT.# SIZE FRUIT QUANTTVY DESCRIPTION PERCENT 


TC 534578/5 32F 0 TO 2 DECAY 3.80 
36F OTO2 DECAY - 3.60 
40F 1703 DECAY 6.20 
48F 1TO6 DECAY 7.50 
TC 511133/9 32F O TO 3 DECAY 4.80 
36F O TO 2 DECAY 5.10 
40F 1TO3 DECAY 6.40 


48F OTO9 DECAY 9.80 





| 
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DECAY 4.50 
DECAY 6.80 
DECAY 5.50 
DECAY 7.40 


6. On June 16, 1992, Yvon MESTREJEAN issued survey reports covering 


g. TC 513305/0 32F 0TO3 
ll 36F 0TO5 
40F 1TO2 
uu 48F 0 TO 6 
Regards. 
mer 
3 Container number : 534578/5 
Type of decay: SOUR ROT 
2 Lot number: 515 L1 515 L21 
t TOTAL REPACKING : 1134 
SIZE ENTRY COUNT 
5 32 420 
36 420 
40 168 
56 


Percentage of decay after repacking : 


Container number : 511133/9 
Type of decay: SOUR ROT 


Lot number: 542 


TOTAL REPACKING : 1134 
SIZE ENTRY COUNT 

32 461 

36 421 

40 168 

56 8&4 


Percentage of decay after repacking : 


Container number : 513305/0 


each of the containers. Such reports stated in relevant part as follows: 


Cartons : POMELOS KACHINA 


LOST AFTER REPACKING 


27 
22 
16 


6.61 % 


Cartons : POMELOS KACHINA 
LOST AFTER REPACKING 


50 
76 
44 
45 


18.96 % 
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Type of decay: SOUR ROT Aftei 
tee follo 
Lot number: 515 L1 
TOTAL REPACKING: 1134 Cartons : POMELOS KACHINA At t 
Tem 
SIZE ENTRY COUNT LOST AFTER REPACKING is Of 
32 463 45 Nor 
36 42 14] circ 
40 15 214 | Spo 
56 | hav 
Percentage of decay after repacking: 9.87 % | poli 


7. On June 18, 1992, Yvon MESTREJEAN also issued an "EXPERTISE Al 


REPORT" covering the three containers. The translation of this report states As} 
in relevant part as follows: Aft 
elin 
I undersigned Mestrejean Yvon, expert in fruits and vegetables 

certified by the court of laws at VERGETOT. "Cannot Read". The 11th CO 
of June 1992, (cannot read). At Le Havre to examine the following CC 
merchandise: CC 
LC 

REFERENCE §: OBJECT OF THE EXPERTISE 


On the demand of: Mrs Devynck Product: Grape fruit 


from California Af 
For Account of : Pominier Co. | the 


Brand : KACHINA 


R] 
Quantity of boxes: 1134 
ctns X 3 containers for a It 
total of 3402 cts. dé 
T 
T 
ORIGIN OF THE PRODUCTS _§: th 


M/S LOUIS MAERSK 
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After examination of a number of boxes I have observed the 
following: 


At the opening the fruit temperature is correct. "No Disque". 
Temperatures Registered on Cox are standard. The air circulation 
is open at 25%. 


Normal cartons non paletized around 40’ and ventilated with air 
circulation. 

Spots differs by cartons and by container (sour rot), merchandise 
have to be reconditioned by passing through a machine to wash and 
polish the grapefruits. 


A lot of boxes are very wet by decay and will have to be changed. 
Aspect of fruit fairly good with a lot of soft and misshaped fruit. 
After repacking by the company A.T.I.P. a lot of cartons were 
eliminated. 


CONT. 534578/5 75 cts meaning 6.61% 
CONT. 513305/0 112 cts meaning 9.97% 
CONT. 511133/9 115 cts meaning 18.96% 


LOSSES ESTIMATION 


After repacking, this product should be sold very rapidly because of 


| the very very dangerous decay. 


REASONS OF PROBLEMS 


It concerns 3 containers with identical product who traveled the same 
date. 

Transport conditions and temperatures are normal. 

These problems are due to a growing problem which is inherent to 
the fruit (sour rot). 


DONE IN VERGETOT, THE 18TH OF JUNE 1992. 
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Enclosure 1 serie (sic) of photo 
3 temperature Ryans 


8. The formal complaint was filed on December 1, 1992, which was within 
nine months after the causes of action herein accrued. 


Conclusions 


Complainant’s president, W. E. Spencer II, asserted in the sworn formal 
complaint that the contract of sale included a "Memorandum of 
Understanding Re: Europe Claim Procedure." A copy of this memorandum 
was attached as exhibit 10 to the formal complaint. The copy, addressed to 
"Dan Cutler," is dated March 28, 1990, and is stated to be from "Bill Spencer." 
Complainant asserts that “on or about July 13, 1992, complainant and 
respondent negotiated a settlement on the threc trucklots of ruby grapefruit 
using the mutually agreed upon guidclinces set out in the Memorandum of 
Understanding. . . .". Complainani sccks to recover the reduced purchase 
price arrived at in the alleged setthement agreement. 

Respondent’s president, Daniel Benamron, stated in the sworn answer that 
the memorandum was never sent to respondent, and states that it is addressed 
to Dan Cutler, who is not known to respondent. In its opening statement 
complainant’s president offered no explanation as to who Dan Cutler is, or as 
to why the memorandum was addressed to him. 

In complainant’s opening statement Mr. Spencer asserted that in the 
contract negotiations he dealt with Kurt Sochacki, an employee of respondent, 
and that the original contract, as well as the modification, was negotiated with 
him. In addition Spencer asserted that it was his practice never to 
consummate an export contract without securing agreement to the terms of 
complainant’s "Memorandum of Understanding Re: Europe Claim Procedure." 
Spencer further stated that he faxed a copy of the memorandum to Kurt 
Sochacki before entering into the contract, and Sochacki: 


faxed me back the copy of the "Memorandum" with a scribbled signature 
on the bottom right hand corner of the second page of the 
"Memorandum" (submitted to you as Complainant’s Exhibit 10) and 
subsequently told me over the tclephone his buyer had agreed to the 
terms and that the scribbled signature on the faxed copy he faxed back 
to me was his buyer’s signature. 
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Complainant also submitted an affidavit from Kurt Sochacki which stated in 

relevant part as follows: 


Once Associated Citrus found out we wére shipping the product to 
France, they requested our customer to sign a memorandum before 
shipping. After discussing this with Mr. Benamron he said he would sign 
the memorandum and take full responsible (sic) of the product. Once 
he signed the memorandum it was faxed to Associated Citrus. 


Three factors prevent us from giving credence to the statements quoted above. 
First, complainant failed to make any response to the assertion of 
respondent’s president that Dan Cutler, the party to whom the memorandum 
of understanding was addressed, was unknown to respondent. Complainant 
offered no indication as to who the addressee of the memorandum, Dan 
Cutter, is. Second, exhibit 10 to the complaint, the copy of the memorandum 
allegedly signed by respondent’s president, does not have any signature 
anywhere thereon. Third, respondent’s president, in the sworn answer, stated 
that he never received the memorandum. We conclude that complainant has 
not shown that there was any agreement between the parties to the 
"Memorandum of Understanding Re: Europe Claim Procedure." 
Consequently, we also decline to give credence to the contract adjustment 
which complainant asserts was based upon the memorandum, but which is 
denied by respondent. 


With the original contract in place, and in the absence of any special 
agreement in regard to claim standards and procedures, we must consider the 
contract as a straight f.o.b. contract with a European destination. The 
Regulations’, in relevant part, define f.0.b. as meaning "that the produce 
quoted or sold is to be placed free on board the boat, car, or other agency of 
the through land transportation at shipping point, in suitable shipping 
condition ..., and that the buyer assumes all risk of damage and delay in 
transit not caused by the seller irrespective of how the shipment is billed." 
Suitable shipping condition is defined’, in relevant part, as meaning, "that the 
commodity, at time of billing, is in a condition which, if the shipment is 


'7 CER. § 46.43 (i). 


7 CFR. § 46.43()). 
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handled under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the contract destination agreed 
upon between the parties." 

The suitable shipping condition provisions of the Regulations ( 7 C.F.R. § 
46.43(j)) which require delivery to contract destination "without abnormal 
deterioration", or what is elsewhere called "good delivery" (7 C.F.R. § 46.44), 
are based upon case law predating the adoption of the Regulations.*> Under 
the rule it is not enough that a commodity sold f.0.b., U.S. No. 1, actually be 
U.S. No. 1 at time of shipment. It must also be in such a condition at the 
time of shipment that it will make good delivery at contract destination. It is, 
of course, possible for a commodity that grades U.S. No. 1 at time of 
shipment, and is shipped under normal transportation service and conditions, 
to fail to make good delivery at destination due to age or other inherent 
defects which were not present, or were not present in sufficient degree to be 
cognizable by the federal inspector, at shipping point. Conversely, since the 
inherently perishable nature of commodities subject to the act dictates that a 
commodity cannot remain forever in the same condition, the application of the 
good delivery concept requires that we allow for a "normal" amount of 
deterioration. This means that it is entirely possible for a commodity sold 
f.o.b. under a U.S. grade description to fail, at destination, to meet the 
published tolerances of that grade, and thus fail to grade at destination, and 
nevertheless make good delivery.’ This is true because under the f.o.b. terms 
the grade description applics only at shipping point, and the applicable 
warranty is only that the commodity thus sold will reach contract destination 
without abnormal deterioration, not that it will meet the grade description at 
destination.’ If the latter result is desired then the parties should effect a 


3See Williston, Sales § 245 (rev. ed. 1948). 


“See Pinnacle Produce, Lid. v. Produce Products, Inc., 46 Agric. Dec. 1155 (1987); G & S$ 
Produce v. Morris Produce, 31 Agric. Dec. 1167 (1972); Lake Fruit Co. v. Jackson, 18 Agric. Dec. 
140 (1959); and Haines Assn. v. Robinson & Gentile. 10 Agric. Dec. 968 (1951). 


*As an illustration, the United States Standards for Grades of Lettuce ( 7 C.F.R. § 51.2510 
et seq.) allow lettuce to grade U.S.No.1 with | percent decay at shipping point or 3 percent decay 
at destination. The good delivery standards, however, allow an additional "2 percent decay...in 
excess of the destination tolerances provided...in the U.S. Standards for Grades of Lettuce." 
Thus lettuce sold as U.S. No. 1. f.0.b.. could have 4 percent decay at destination and therefore 
fail to grade U.S. No. 1, but nevertheless make good delivery since the amount of decay would 
(continued...) 
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delivered sale rather than an f.o.b. sale. For all commodities other than 
lettuce (for which specific good delivery standards have been promulgated) 
what is "normal" or abnormal deterioration is judicially determined.° 

Respondent asserts that the survey reports set forth in findings 6 and 7, 
show a breach of contract by complainant. However, there are serious 
problems with this assertion. The percentages of decay stated in the reports 
are based not upon a scientific sampling of the goods coupled with a count of 
the damaged fruit, but rather upon the amount of fruit discarded by a third 
party during reworking. The standards for discarding fruit during a reworking 
can vary considerably, and cannot be considered reliable as a guide to the 
amount of damage present in the fruit, as it would be scored by a surveyor. 
This is illustrated by the preliminary survey donc in this case by respondent’s 
buyer, and reported in finding 5. Morcover, the percentages of decay 
reported by this private survey average 5.52 percent for the grapefruit in 
container 511133/9, 5.71 percent for the grapefruit in container 513305/0, and 
4.49 percent for the grapefruit in containcr 534578/5. While we cannot use 
a survey performed by a party, or a party’s agent, to establish a breach on the 
part of the opposing party, we do note that, for a transoceanic shipment such 
as the one involved hercin, these percentages of decay reported by 
respondent’s buyer are very closc to what we would consider good delivery.’ 
The "EXPERTISE REPORT" (sce finding 7) included an estimation of losses 
in monetary amounts for each container. This is also an unacceptable method 
of proving a breach, or damages flowing from a breach.* 


*(...continued) 
not exceed the total of 5 percent allowed by the good delivery standards. Of course, in the case 
of other commodities for which specific good delivery standards have not been promulgated, the 
concept of good delivery allows a similar expansion of any destination grade tolerances under 
the judicial determination of good delivery. See cases cited at note 4. supra. 


*See Harvest Fresh Produce Inc. v. Clark-Ehre Produce Co., 39 Agric. Dec. 703 (1980). 


"Compare Trans West Fruit Co., Inc. v. Ameri-Cal Produce, Inc., 42 Agric. Dec. 1955, at p. 
2000 (1983). 


8See Ontario International, Inc. v. The Nunes Company, Inc.. PACA Docket No. R-92-180, 
decided August 11, 1993. 52 Agric. Dec. (1993). where we stated that the supplying of 
information as to the percentage of defects or damage: 


(continued...) 
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We conclude that respondent has not established a breach on the part of 
complainant. 

Since respondent accepted the goods it is liable to complainant for the full 
purchase price. Although we have previously found that complainant failed 
to establish the alleged modified contract which called for a reduced price for 
the grapefruit, the reduced price is all that complainant sought in its 
complaint, and complainant’s recovery herein will be restricted to such 
amount. Respondent is liable to complainant for the sum of $24,744.18. 
Respondent’s failure to pay complainant this amount is a violation of section 
2 of the Act. 

Section S(a) of the Act requires that we award to the person or persons 
injured by a violation of section 2 of the Act "the full amount of damages 
sustained in consequence of such violations." Such damages include interest.’ 
Since the Secretary is charged with the duty of awarding damages, he also has 
the duty, where appropriate, to award interest at a reasonable rate as a part 


§(...continued) 

is the basic function of the inspection or survey, and can only be accomplished by a careful 
counting of the defective items in representative samples taken from the load as a whole, 
together with a description of the type of defects or damage noted. This was not done by 
the Swedish inspector. or, if it was donc, it is not disclosed in the survey report. Instead, 
the inspector gave an “estimate” of the remaining commercial value of the shipment. 
However, in order for such an estimate to be of any use in this proceeding, we would have 
to be assured that the inspector possessed the commercial experience and expertise 
necessary to arrive at such a judgement. It is obvious that an estimate of commercial 
value moves us a step beyond the scientific sampling of produce. and the careful tabulating 
of percentage of damage. into the realm of the vagarics of the market place. Different 
markets vary greatly as to the degree to which damaged produce will be accepted by 
consumers, and as to the discount which will be neccessary to move goods which are 
defective. Moreover, much will depend upon the relative amount of undamaged goods of 
the same type which will be concurrently available when the defective goods are marketed. 
This will, of course, vary greatly from day to day on the same market. There is nothing 
in this record to show that the Swedish inspector possessed the knowledge or expertise 
necessary to arrive at a reliable estimate of the market value of the subject cauliflower. 
Such knowledge and expertise is not normally possessed by inspectors or surveyors, and, 
indeed, we doubt that there are many experienced produce merchants who would risk a 
forecast as to how much damaged goods would sell for on a given market. In short, the 
Swedish survey is grossly inadequate as a record of the condition of the subject cauliflower 
on arrival in Sweden. 


°L & N Railroad Co. v. Sloss Sheffield Steel & lron Co., 296 U.S. 217 (1925); L & N Railroad 
Co. v. Ohio Valley Tie Co., 242 U.S. 288 (1916). 
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of each reparation award."® We have determined that a reasonable rate is 
10 percent per annum. 


Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $24,744.18, with interest thereon at the rate of 
10% per annum from July 1, 1992, until paid. 

Copies of this order shall be served upon the parties. 


SCOTT & ALLEN v. C. H. ROBINSON COMPANY. 
PACA Docket R-93-245. 
Decision and Order filed December 20), 1994. 


Conversion - liability of innocent receiver of stolen property to original owner. 
Jurisdiction - Secretary’s jurisdiction to award reparation against receiver of stolen perishables. 


Where owner of load of perishables sold same to customers in Connecticut, and trucking 
company converted load, and secured services of licensed firm acting as broker or dealer to 
dispose of load, such firm was liable to owner for the value of the perishables, though such firm 
acted in good faith without knowledge of the lack of title in the trucking company, and goods 
had already been disposed of and trucking company paid therefor, when licensed firm discovered 
owner's interest in goods. Secretary was found to have jurisdiction to award reparation as to 
transaction involving stolen goods. 


George S. Whitten. Presiding Officer 

Morris Karli, Chelsea. MA, for Complainant. 

Thomas G. Rock. Minneapolis. MN. for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation procecding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.). A timely 
complaint was filed in which complainant sccks an award of reparation in the 


See Pearl Grange Fruit Exchange, Inc. v. Mark Bernstein Company, Inc., 29 Agric. Dec 987 
(1970); John W. Scherer v. Manhauan Pickle Co., 29 Agric. Dec 335 (1970); and W. D. Crockett 
v. Producers Marketing Association, Inc., 22 Agric. Dec. 66 (1963). . 
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amount of $30,441.90 in connection with a transaction in interstate commerce 
involving a mixed truckload of fruit. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability to complainant. 

The amount claimed in the formal complaint exceeds $15,000.00, however, 
the parties waived oral hearing, and therefore the shortened method of 
procedure provided in the Rules of Practice (7 C.F.R. § 47.20) is applicable. 
Pursuant to this procedure, the verified pleadings of the parties are considered 
a part of the evidence in the case as is the Department’s report of 
investigation. In addition, the partics were given an opportunity to file 
evidence in the form of sworn statcments. Complainant filed an opening 
statement, respondent filed an answering statement, and complainant filed a 
statement in reply. Both partics filed bricfs. 


Findings of Fact 


1. Complainant is a partnership composed of David F. McKenna and 
Bernard A. Regan, doing business as Scott & Allen, whose address is 80 
Everett Avenue, Suite 6, Chelsca, Massachusetts. 

2. Respondent, C. H. Robinson Company, is a corporation whose address 
is 8100 Mitchell Road, Suite 200, Eden Prairie, Minnesota. At the time of the 
transaction involved herein, respondent was licensed under the Act. 

3. On or about June 12, 1992, complainant sold and shipped to various 
receivers in Connecticut and Massachusetts one mixed truck load of cherries, 
apricots, and apples having a total invoice price of $28,263.90, f.o.b. The 
goods were transported by Big Z, Inc., 2107 Harnish Blvd., Billings, Montana. 

4. Big Z, Inc. converted the truck load of produce to its own use, and, on 
June 17, 1992, contacted C. H. Robinson Co., in Yonkers, New York, to 
dispose of the load. Big Z, Inc. informed C. H. Robinson Co. that the fruit 
had been rejected to the trucking company by the original intended consignee 
because the load had delivered late. C. H. Robinson Co. asked Big Z, Inc. for 
proof of its ownership and Big Z, Inc. sent C. H. Robinson Co. a letter stating 
in relevant part as follows: 


WE ARE SENDING YOU A SHIPMENT OF COMPANY OWNED 

PRODUCE CONSISTING OF 
245 APPLES 

1386 BING CHERRIES 
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66 APRICOTS 

WE WOULD LIKE YOU TO SELL THIS SHIPMENT AT THE 
MARKET AS SOON AS POSSIBLE TO PREVENT DAMAGE TO 
THE PRODUCE. PLEASE CREDIT PROCEEDS OF THE SALE 
TO BIG Z., INC. WE WILL ADVISE BY PHONE THE TRUCKS 
APPROXIMATE TIME OF ARRIVAL. WE ESTIMATE HE WILL 
BE THERE BY 9 PM. 
THANK YOU 

/S/ 
ROBERT ZIMMERMAN 
PRESIDENT 
BIG Z, INC. 


5. C. H. Robinson Co. arranged for Morris Okun, Inc., Bronx, New York, 
to handle the fruit on a commission basis. C. H. Robinson Co. did not issue 
a broker’s confirmation in connection with the transaction. Morris Okun, Inc. 
received the fruit and resold it. On Junc 29, 1992, C. H. Robinson Co. 
invoiced Morris Okun, Inc. for the fruit in the amount of $28,319.50, and 
Morris Okun, Inc. paid such amount to C. H. Robinson Co. The invoice sent 
by C. H. Robinson Co. to Morris Okun, Inc. did not disclose any possessor of 
the fruit prior to C. H. Robinson Co., and stated that remittance was to be to 
C. H. Robinson Co. The invoice further stated: "PRODUCE INVOICE 
SELLER PROVIDES TRANSPORTATION DELIVERED PAYMENT 
DUE 30 DAYS FROM RECEIPT." On June 30, 1992, C. H. Robinson Co. 
paid $27,581.30, by check, to Big Z, Inc. The check stub designated the 
payment with a "PAYMENT TYPE CODE" of "SO1-P," and stated that "P = 
PURCHASE ORDER PAYMENT." 

6. About the middle of July, 1992, complainant succeeded in locating the 
truck driver at his home, and discovered the party to whom the fruit had been 
delivered. Complainant then contacted C. H. Robinson Co., and informed 
that company of its ownership of the fruit. C. H. Robinson Co. immediately 
attempted to stop payment on its check to Big Z., Inc., but the check had 
already cleared the bank. 

7. The informal complaint was filed on November 12, 1992, which was 
within nine months after the cause of action herein accrued. 
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Conclusions 


Complainant brings this action to recover from respondent the original 
invoice price [$28,263.90] to complainant’s intended customers of a load of 
mixed fruit, plus replacement costs, in the amount of $2,178.00, that two of 
such customers incurred when the fruit was not delivered. The parties do not 
dispute that the trucking firm which contracted to haul the load of fruit 
converted the fruit to its own use. The parties do dispute the relationship 
which respondent C. H. Robinson Co. bore to the load of fruit. Respondent 
contends that it acted as broker relative to the fruit between Big Z, Inc. and 
Morris Okun, Inc., and complainant contends that respondent purchased the 
fruit from Big Z, Inc., the trucker. The record discloses that the fruit was 
delivered to Morris Okun, Inc. in Bronx, New York, the firm that respondent 
alleges it selected to dispose of the fruit on a commission basis. The letter 
faxed from Big Z, Inc. to respondent on June 17, 1992, appears to only 
contemplate respondent acting as a broker or commission merchant relative 
to the fruit. However, the documentation issued by respondent makes it 
appear that respondent, at the very least, acted as an agent for an undisclosed 
principal as between Big Z, Inc. and Morris Okun, Inc. The fact that 
respondent did not issue a broker’s confirmation, as is required by the 
regulations, coupled with the payment type code used by respondent on its 
check stub, appears to support the allegation of complainant that respondent 
affected to purchase the fruit from Big Z, Inc. 

However, it is not necessary for us to decide whether respondent acted in 
the capacity of a purchaser from Big Z, Inc. or as an agent of Big Z, Inc. In 
either case respondent, though it be viewed as acting in good faith throughout, 
is liable to complainant for the reasonable value of the fruit. 


No right, title or interest may be acquired as the result of an 
unauthorized or wrongful sale, gift, exchange, pledge, mortgage, or other 
transfer of property by a bailee in possession, though to an innocent 
purchaser. The bailor is not divested of his title by such an unauthorized 
act and may recover the property or its value from the vendee or 
transferee in an appropriate action.' 


'8 Am. Jur. 2d Bailments, § 98 (1980). See also Thatcher v. Kaucher, 131 U.S. Appx. 146 
(1877) where bailee of 45 barrels of whisky, without authority, sold same to one Thatcher, an 
innocent purchaser for value, and the Court allowed recovery by the bailor against Thatcher. 
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The same rule applies to commission merchants: 


While there is some authority to the contrary . . ., the general and 
almost universally recognized rule at common law is that a factor or 
commission merchant who receives property from his principal, sells it 
under the latter’s instructions, and pays him the proceeds of the sale, is 
guilty of a conversion if his principal had no title thereto or right to sell 
the property, and that the factor is liable to the true owner for the value 
of the property even though he acted in good faith and in ignorance of 
his principal’s want of title.’ 


... Nor is it a defense to the factor that a common carrier was guilty in 
permitting the property to be diverted from its true destination by means 
of a forged waybill and placed in possession of the factor by means of a 
forged bill of lading.’ 


In Bermingham v. Rice Bros.’ possession of cattle was secured from the owner 
thereof by fraud, and the cattle were then conveyed by the perpetrator of the 
fraud to a commission broker, who without investigation of his principal, but 
acting in good faith in reliance upon the principal’s representations, sold the 
cattle to a third party, collected the proceeds and paid such proceeds to the 
principal. It was held, in an action by the owner against the commission 
merchant, that said commission merchant was liable to the owner for the 
value of the cattle. 

A number of Federal Circuits have affirmed these principles as regards agents 
who received converted property innocently.” 


?Annot., 2 A.L.R. 2d 1124, § 1 (1947). 
532 Am. Jur. 2d Factors and Commission, § 45 (1982). 
4238 Iowa 410, 26 N.W.2d 39, 2 A.L.R. 2d 1008 (1947). 


‘Cassidy Commission Co. v. United States. 387 F.2d 875 (10th Cir. 1967);and United States v. 
Sommerville, 324 F.2d 712 (3rd Cir. 1963), cert. denied, 376 U.S. 909 (1964). See also United 
States v. Carson, 372 F.2d 429 (6th Cir. 1967) where a rancher gave a mortgage interest in cattle 
to the United States, and then, without disclosing such interest, conveyed the cattle to a livestock 
broker-auctioneer for sale. It was held that the United States could recover the value of the 

(continued...) 
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In this case respondent, though acting in good faith, did not exercise due 
care in accepting the goods from a common carrier merely on the certification 
of that carrier that it possessed ownership. Ordinary diligence would have 
dictated that respondent demand to see the original bill of lading, and that it 
check with the original intended consignee to see if it had indeed rejected the 
load to the trucking company. 


Other than the statutory authority given to carriers to sell unclaimed 
goods, a common carrier ordinarily has no right to sell goods entrusted 
to it for transportation, and if it does so, it is a conversion, which will not 
pass title to the purchaser, and the latter will be liable to the true 
owner.® . 


Respondent is liable to complainant only for the value of the goods, and not 
for complainant’s claim for the original invoice price plus replacement costs 
incurred by two of complainant’s original customers. In our opinion the 
reasonable value of the goods is correctly reflected by the net proceeds 
realized by Morris Okun, Inc., or $28,319.50. Respondent’s failure to pay 
complainant this amount is a violation of section 2 of the Act for which 
reparation should be awarded to complainant. 

Section 5(a) of the Act requires that we award to the person or persons 
injured by a violation of section 2 of the Act “the full amount of damages 
sustained in consequence of such violations." Such damages include interest.’ 


‘(...continued) 
cattle from the auctioneer who had sold such cattle and given the proceeds of the sale to the 
rancher, and the United States was not limited to recovery of only the commission retained by 
the auctioneer. The Court adopted the rule as federal common law, and said: 


The foregoing rule - namely that an auctioneer is liable for conversion to the holder 
of a security interest in property which he has sold even if unaware of the existence of the 
security interest - has been applied as the federal law by the two courts of appeals which 
have decided that the instant situation is to be governed by a uniform rule. ... We join 
them and apply it here. We also take note of the fact that this rule is followed in nearly 
all the states. 


13 Am. Jur. 2d Carriers, § 322 (1964). 


"L & N Railroad Co. v. Sloss Sheffield Steel & Iron Co., 269 U.S. 217 (1925); L & N Railroad 
(continued...) 
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Since the Secretary is charged with the duty of awarding damages, he also has 
the duty, where appropriate, to award interest at a reasonable rate as a part 
of each reparation award.’ We have determined that a reasonable rate is 10 
percent per annum. 

One other matter should be mentioned, although it was not raised by the 
parties. Some might question whether the Secretary has jurisdiction to make 
an award concerning stolen property. However, the Act speaks of "any 
transaction involving any perishable agricultural commodity which is received 
in interstate or foreign commerce" by a "commission merchant, or [is] bought 
or sold, or [is] contracted to be bought, sold, or consigned, in such commerce" 
by a "dealer, or the purchase or sale of which in such commerce is negotiated" 
by a "broker," and makes it unlawful "to fail, without reasonable cause, to 
perform any specification or duty, express or implied, arising out of any 
undertaking in connection with any such transaction.” Respondent was 
licensed under the Act as a commission merchant, dealer, and broker, and, in 
innocence, purchased goods stolen from complainant. Respondent then, still 
in good faith, sold such goods for value. Under the settled law, respondent, 
though it acted at all times in good faith, was liable to return either the goods, 
or if they had been sold, their value, to complainant who was the true owner 
of such goods. The duty to return to complainant their value was an implied 
duty arising out of respondent’s purchase and sale of, or brokering of, the 
stolen goods, and thus falls within the express words of the statute. We 
conclude that the Secretary has jurisdiction to award the value of the goods 
to complainant from respondent. 


7(...continued) 
Co. v. Ohio Valley Tie Co., 242 U.S. 288 (1916). 


*See Pearl Grange Fruit Exchange, Inc. v. Mark Bernstein Company, Inc., 29 Agric. Dec. 978 
(1970); John W. Scherer v. Manhattan Pickle Co., 29 Agric. Dec. 335 (1970); and W. D. Crockett 
v. Producers Marketing Association, Inc., 22 Agric. Dec. 66 (1963). 


°7 U.S.C. § 499b(4). 
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Order 


Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $28,319.50, with interest thereon at the rate of 
10% per annum from August 1, 1992, until paid. 

Copies of this order shall be served upon the parties. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT 


DEFAULT DECISIONS 


In re: BANANA KING INTERNATIONAL, INC. a/t/a BKI. 
PACA Docket No. D-93-531. 
Decision and Order filed June 9, 1994, 


Failure to file an answer to amended complaint - Failure to appear for hearing - Obtaining a 
PACA license through false or misleading statements - Employment of prohibited person 
without surety bond - Failure to make full payment promptly - License revocation - Wilful, 
flagrant and repeated violations. 


Andrew Stanton, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.) (PACA), 
instituted by a complaint filed on May 12, 1993, by the Director, Fruit and 
Vegetable Division, Agricultural Markcting Service, United States Department 
of Agriculture, which complaint was amended on March 7, 1994. The 
complaint originally alleged that respondent (1) obtained its PACA license 
through false or misleading statements or misrepresentation, concealment, or 
withholding of facts, in willful and flagrant violation of section 8(c) of the 
PACA (7 U.S.C. § 499h(c)), and (2) after thirty days notice, employed John 
Russo without posting a surety bond meeting the approval of the Secretary of 
Agriculture, in willful and flagrant violation of section 8(b) of the PACA (7 
U.S.C. § 499h(b)). The amended complaint added the allegation that during 
the period November 1992 through March 1993, respondent failed to make 
full payment promptly to nine sellers of the agreed purchase prices in the total 
amount of $311,680.59 for 35 lots of perishable agricultural commodities which 
it purchased, received and accepted in interstate commerce, in willful, flagrant 
and repeated violation of section 2(4) of the PACA (7 U.S.C. § 499b(4)). A 
copy of the original complaint was served upon respondent, which filed an 
answer thereto, denying liability. A copy of the amended complaint was 
served upon respondent, which failed to file an answer thereto. 
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Complainant filed a motion for a date certain for hearing on August 26, 
1993, and a hearing date was set for April 6, 1994. Complainant appeared at 
the designated time and place for hearing, but respondent failed to appear. 
At that time, in accordance with section 1.141(e) of the Rules of Practice (7 
C.F.R. § 1.141(e)), complainant filed a Motion for Decision Without Hearing 
by Reason of Admissions pursuant to section 1.139 of the Rules of Practice 
(7 C.F.R. § 1.139). As it is concluded that complainant’s motion has merit 
and should be granted, this Decision is entered without further procedure or 
hearing, as authorized by 7 C.F.R. § 1.139. 


Findings of Fact 


1. Banana King Internationaal, Inc. a/t/a BKI (hereinafter, "respondent") 
is a corporation organized and existing under the laws of the State of Arizona. 
Its business mailing address is 1008 E. Baseline, #966, Tempe, Arizona 
85283. 

2. PACA license number 921615 was issued to respondent on August 10, 
1992. This license was renewed annually but terminated on August 10, 1993, 
pursuant to section 4(a) of the PACA (7 U.S.C. § 499d(a)) due to 
respondent’s failure to pay the required annual license fee. 

3. Respondent’s PACA license was obtained through false or misleading 
statements or misrepresentation, concealment, or withholding of facts, as in 
respondent’s application for such license dated July 18, 1992, submitted on 
July 23, 1992, respondent incorrectly answered that it had not employed any 
person who had been the individual owner, partner, officer, director, or holder 
of more than 10% of the outstanding stock of a firm, association or 
corporation whose license is under suspension because of an unpaid 
reparation award. Respondent’s answer was incorrect because at the time the 
license application was submitted, respondent employed John Russo, who had 
been licensed under suspended on March 13, 1992, for the failure to pay a 
reparation award issued in favor of Six L’s Packing Co., Inc. in the amount of 
$21,983.00 plus interest (Six L’y Packing Co., Inc. v. John K. Russo d/b/a T 
& D Enterprises, PACA Docket No. RD-92-050). John Russo d/b/a T & D 
Enterprises never satisfied this reparation award and five subsequent 
reparation awards for a total of $53,022.05. The license of John Russo d/b/a 
T & D Enterprises terminated on June 12, 1992, when he failed to pay the 
required annual renewal fee. 

4. In a certified letter dated November 9, 1992, from M. A. Clancy, Head 
of the License and Program Review Section, P.A.C.A. Branch, and served on 
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2156respondent on November 13, 1002, respondent was advised that a recent 
investigation disclosed that John Russo was employed by respondent and that 
after 30 days from its receipt of such letter, respondent would not be 
permitted to employ John Russo unless it posted a surety bond meeting the 
approval of the Secretary of Agriculture. After expiration of the 30 day period 
referred to in complainant’s November 9, 1992, letter, respondent employed 
John Russo without posting a surety bond meeting the approval of the 
Secretary of Agriculture. 

5. Respondent, during the period November 1992 through March 1993, on 
or about the dates and in the transactions set forth in paragraph VIII of the 
amended complaint, failed to make full payment promptly to nine sellers of 
the agreed purchase prices in the total amount of $311,680.59 for 35 lots of 
perishable agricultural commodities which it purchased, received and accepted 
in interstate commerce. 


Conclusions 


Respondent’s actions in (a) obtaining a PACA license through false or 
misleading statements or misrepresentation,f concealment, or withholding of 
facts, and (b) employing John Russo without obtaining the required surety 
bond after receipt of complainant’s November 9, 1992, letter, as set forth in 
Findings of Fact 3 and 4 above, were in willful and flagrant vioation of 
sections 8(c) and 8(b) of the PACA (7 U.S.C. §§ 499h(c) and (b)), 
respectively, for which a license revocation is the appropriate sanction, even 
though respondent has not been licensed since August 10, 1993, when its 
PACA license terminated. /n re Melvin Beene Produce Co., 41 Agric. Dec. 
2422, 2440 (1982) aff'd, 728 F.2d 347 (6th Cir. 1984); In re The Connecticut 
Celery Co., 40 Agric. Dec. 1131, 1150-1151 (1981). Further, respondent’s 
failure to make full payment promptly to nine sellers of the agreed purchase 
prices in the total amount of $311,680.59 for 35 lots of perishable agricultural 
commodites which it purchased, received and accepted in interstate commerce 
during the period November 1992 through March 1993, as set forth in Finding 
of Fact 5 above, were in willful, repeated and flagrant violation of section 2(4) 
of the PACA (7 U.S.C. §§ 499b(4)), for which a finding of the commission of 
such violations, and publication thereof, is the appropriate sanction. As a 
result of these violations, the Order below is issued. 
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Order 


Respondent’s PACA license is hereby revoked due to its willful and flagrant 
violations of sections 8(c) and 8(b) of the PACA (7 U.S.C. §§ 499h(c) and 
(b)). 

Respondent is hereby found to have willfully, flagrantly and repeatedly 
violated section 2(4) of the PACA (7 U.S.C. § 499b(4)), which finding is 
hereby ordered published. 

This Order shall take effect 14 days after this Decision becomes final. This 
Decision will become final and effective without further proceedings 35 days 
after service upon respondent, pursuant to section 1.139 of the Rules of 
Practice (7 C.F.R. § 1.139). 

[This Decision and Order became final July 21, 1994.-Editor] 


In re: THE JOE DEGAETANO CO., INC. 
PACA Docket No. D-94-522. 
Decision and Order filed May 19, 1994. 


Failure to file answer - Failure to pay license fee - Failure to make full payment promptly - 
Willful, flagrant and repeated violations. 


John Vos, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on January 28, 1994, 
by the Deputy Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period November 1992 through April 1993, the 
respondent purchased, received, and accepted, in interstate and foreign 
commerce, from eight sellers, 188 lots of fruits and vegetables, all being 
perishable agricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices, in the total amount of $283,914.15. 
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A copy of the complaint was served upon the respondent who failed to file 
an answer within the time provided by the Rules of Practice. The time for 
filing an answer having run, and upon the motion of the complainant for the 
issuance of a Default Order, the following Decision and Order is issued 
without further investigation or hearing pursuant to section 1.139 of the Rules 
of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, The Joe Degaetano Co., Inc., is a corporation organized 
and existing under the laws of the state of Ohio. Its business address at all 
times material herein was: 4400 Woodland Avenue, Cleveland, Ohio 44104. 

2. Respondent was licensed under the provisions of the PACA. License 
number 721669 was issued to respondent on April 14, 1972. This license 
terminated on April 14, 1993 pursuant to Section 4(a) of the PACA (7 U.S.C. 
§ 499 d(a)), when respondent failed to pay the required annual fee. 

3. As more fully set forth in paragraph three of the complaint, during the 
period November 1992 through April 1993, the respondent purchased, 
received, and accepted, in interstate and foreign commerce, from eight sellers, 
188 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices, in the 
total amount of $283,914.15. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that the respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings 35 days after service 
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hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final September 12, 1994.-Editor] 


In re: CROWN BROKERAGE, INC. 
PACA Docket No. D-94-538. 
Decision and Order filed August 23, 1994. 


Failure to file answer - Failure to make full payment promptly - Willful, flagrant and repeated 
violations. 


Barbara Good, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on April 12, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period March 1991 through May 1993, respondent purchased, 
received and accepted, in interstate and foreign commerce, from 23 sellers, 
118 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $162,380.44. 

A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Crown Brokerage, Inc., is a corporation, whose last known 
address is 329 Armour Road, North Kansas City, Missouri 64116. 
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2. Pursuant to the licensing provisions of the Act, license number 88096 
was issued to respondent on March 30, 1988, and terminated on March 30, 
1994, pursuant to Section 4(a) of the Act (7 U.S.C. § 499d(a)) when 
respondent failed to pay the required annual renewal fee. 

3. As more fully set forth in Paragraph IV of the complaint, during the 
period March 1991 through May 1993, respondent purchased, received and 
accepted in interstate and foreign commerce, from 23 sellers, 118 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $162,380.44. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 118 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, repeated, and 
flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts and 
circumstances set forth above shall be published. 

This Order shall take effect on the eleventh day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Acct, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. § 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final September 30, 1994.-Editor] 
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In re: MT. VERNON PRODUCE DISTRIBUTORS, INC. 
PACA Docket No. D-94-550. 
Decision and Order filed September 14, 1994, 


Failure to file answer - Failure to account and make full payment promptly - Willful, flagrant 
and repeated violations. 


John Vos, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on June 15, 1994, by 
the Acting Deputy Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is alleged in 
the complaint that during the period August 1992, through March 1993, 
respondent failed to account and make full payment promptly to three 
consignors of the agreed net proceeds in the total amount of $51,348.32 for 
seventeen lots of perishable agricultural commodities, which respondent 
received, accepted and sold in interstate commerce. The complaint further 
alleges that during the period February 1992, through April 1993, respondent 
failed to make full payment promptly to eight sellers of the agreed purchase 
prices in the total amount of $216,776.25 for nineteen transactions involving 
perishable agricultural commodities, which respondent purchased, received 
and accepted in interstate commerce. 

A copy of the complaint was served upon the respondent who failed to file 
an answer within the time provided by the Rules of Practice. The time for 
filing an answer having run, and upon the motion of the complainant for the 
issuance of a Default Order, the following Decision and Order is issued 
without further investigation or hearing pursuant to section 1.139 of the Rules 
of Practice (7 C.F.R. § 1.139). 


Findings of Fact 
1. Respondent, Mt. Vernon Produce Distributors, Inc., is a corporation 


organized and existing under the laws of the state of New Jersey. Its business 
mailing address is 1226 Hessian Avenue, National Park, New Jersey 08063. 
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2. Respondent was licensed under the provisions of the Perishable 
Agricultural Commodities Act. License number 179968 was issued to 
respondent on February 12, 1959. This license terminated on February 12, 
1994, pursuant to Section 4(a) of the PACA (7 U.S.C. § 499 d(a)), when 
respondent failed to pay the required annual fee. 

3. As more fully set forth in paragraph four of the complaint, during the 
period August 1992, through March 1993, respondent failed to account and 
make full payment promptly to three consignors of the agreed net proceeds 
in the total amount of $51,348.32 for seventeen lots of perishable agricultural 
commodities, which respondent received, accepted and sold in interstate 
commerce. 

4. As more fully set forth in paragraph five of the complaint, during the 
period February 1992, through April 1993, respondent failed to make full 
payment promptly to eight sellers of the agreed purchase prices in the total 
amount of $216,776.25 for ninetecn transactions involving perishable 
agricultural commodities, which respondent purchased, received and accepted 
in interstate commerce. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
transactions set forth in Findings of Fact Nos. three and four above, 
constitutes willful, repeated and flagrant violations of Section 2 of the Act (7 
USS.C. § 499b), for which the Order below is issued. 


Order 


A finding is made that the respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final October 25, 1994.-Editor] 
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In re: M.A. TREE CO.,INC., a/t/a PRODUCE PLUS. 
PACA Docket No. D-94-563. 
Decision and Order filed October 7, 1994, 


Failure to appear at hearing - Practice of chararater prohibited by PACA - Licence application 
which conceals and witholds facts - upfit to engage in business. 


John Vos, for Complainant. 
Paul T. Gentile, New York, NY, for Respondent. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a proceeding under the Perishable Agricultural Commodities Act, 
1930, as amended (7 U.S.C. § 499a et seq.) hereinafter referred to as the 
"Act", instituted by a Notice to Show Cause filed on August 17, 1994, by the 
Acting Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture ("Complainant"). The Notice to 
Show Cause alleges that Respondent is unfit to engage in the business as a 
commission merchant, dealer or broker as Respondent engaged in a practice 
of a character prohibited by the PACA, and/or that Respondent’s license 
application conceals and withholds facts respecting violations by agents or 
employees. 

A copy of the Notice to Show Cause was served upon Respondent who filed 
an Answer as provided by the Rules of Practice. This matter was set for oral 
hearing on September 30, 1994, in New York City before the undersigned. 
On September 30, 1994, Complainant appeared at the time and place set for 
the hearing together with the necessary witnesses for presentation of 
Complainant’s case. However, Respondent failed to appear at the time and 
place set for the oral hearing. By letter dated September 29, 1994, and 
telefaxed on September 30, 1994, Respondent’s attorney stated that 
Respondent was withdrawing its PACA license application and, therefore, 
would not appear at the hearing. Therefore, Respondent is deemed to have 
admitted the material allegations of fact contained in the Complaint. (7 
C.F.R. § 1.141). Upon the motion of Complainant for the issuance of an 
Order by Reason of Admission of Facts, the following Decision and Order is 
issued without further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 C.F.R. § 1.139). 


c 
a 
I 
: 
] 


on. —_ in 


M.A. TREE CO., INC., a/t/a PRODUCE PLUS 1919 
53 Agric. Dec. 1918 


Findings of Fact 


1. Respondent, M.A. Tree Co., Inc., a/t/a Produce Plus, is a corporation 
organized and existing under the laws of the state of New York. Its business 
address at all times material herein was 23 Brooklyn Terminal Market, 
Brooklyn, New York 11236. This firm is the successor to D.W. Produce, Inc. 
The president and sole stockholder of M.A. Tree Co., Inc., a/t/a Produce 
Plus is David J. Ciraolo. 

2. D.W. Produce, Inc., was a corporation whose business and mailing 
address was 23 Brooklyn Terminal Market, Brooklyn, New York 11236. 
David W. Ciraolo was the sole officer and sole owner of the corporate stock 
of D.W. Produce, Inc., during the period March 1993, through January 1994. 
David W. Ciraolo is the son of David J. Ciraolo. 

3. PACA license number 860102 was issued to D.W. Produce, Inc., on 
October 16, 1985. This license was suspended on July 1, 1994, for failure to 
pay a reparation award. This license has been renewed annually and is next 
subject to renewal on or before October 16, 1994. There is presently pending 
before the Secretary of Agriculture an administrative enforcement action 
against D.W. Produce, Inc., alleging failure to make full payment promptly for 
approximately $240,000.00 to fifteen sellers for fifty-six lots of fruits and 
vegetables during the period March 1993, through January 1994. (PACA 
Docket No. D-94-555). 

4. Respondent, M.A. Tree Co., Inc., a/t/a Produce Plus, began conducting 
business at 23 Brooklyn Terminal Market, Brooklyn, New York 11236, on 
December 1, 1993, as a continuation of D.W. Produce, Inc. David W. Ciraolo 
is employed at M.A. Tree Co., Inc., a/t/a Produce Plus and conducts business 
activities on behalf of Respondent. 

5. The Secretary of Agriculture determined that M.A. Tree Co., Inc., a/t/a 
Produce Plus is unfit to engage in the business as a commission merchant, 
dealer or broker in that the respondent had engaged in a practice of a 
character prohibited by the PACA, and because its license application 
conceals and withholds facts respecting violations by agents or employees. 
M.A. Tree Co., Inc., a/t/a Produce Plus was formed as a continuation of 
D.W. Produce, Inc., for the purpose of circumventing sanctions imposed by 
the PACA and its application for license conceals facts respecting violations 
by agents or employees affiliated with Respondent. 
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Conclusions 


The Secretary’s determination that Respondent, M.A. Tree Co., Inc., a/t/a 
Produce Plus, is unfit to engage in the business as a commission merchant, 
dealer or broker is upheld. Respondent is found to have engaged in a 
practice of a character prohibited by the PACA, and to have filed a license 
application that conceals and withholds facts respecting violations by agents 
or employees. (7 U.S.C. § 499d). 

Order 


A finding is made that Respondent, M.A. Tree Co., Inc., a/t/a Produce 
Plus, is unfit to engage in business as a commission merchant, dealer or 
broker in that Respondent has engaged in a practice of a character prohibited 
by the PACA, and Respondent’s license application conceals and withholds 
facts respecting violations by agents or employees. (7 U.S.C. § 499d). 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final November 15, 1994.-Editor] 
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CONSENT DECISIONS 


(Not published herein. - Editor) 


Volunteer Produce Brokerage, Inc. PACA Docket No. D-94-542. 7/13/94. 
Consol Pak, Inc. PACA Docket No. D-93-552. 7/29/94. 
A. J. Sweet of LaCrosse, Inc. PACA Docket No. D-94-510. 8/22/94. 


Cape Girardeau Produce & Repackers. PACA Docket No. D-94-544. 
8/25/94. 


Chief Wenatchee. PACA Docket No. D-94-503. 10/14/94. 
Family Produce Brokers. PACA Docket No. D-94-520. 10/21/94. 


Country Fresh Growers & Distributors, Inc. and Will Albers. PACA Docket 
No. D-94-521. 11/1/94. 


Morabito Bros., Inc. PACA Docket No. D-94-545. 9/15/94. 
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